NASD
LETTER OF ACCEPTANCE, WAIVER AND CONSENT

20042000639-01

TO: Department of Market Regulation
NASD

RE: C.E. Unterberg, Towbin, LLC, Respondent
Broker-Dealer
CRD No. 24790

Pursuant to Rule 9216 of NASD Code of Procedure, C.E. Unterberg, Towbin, LLC
(“CEUT” or “firm”) submits this Letter of Acceptance, Waiver and Consent (“AWC”)
for the purpose of proposing a settlement of the alleged rule violations described in Part
Il below. This AWC is submitted on the condition that, if accepted, NASD will not bring
any future actions against the firm alleging violations based on the same factual findings.

The fimm understands that:

1. Submission of this AWC is voluntary and will not resolve this matter
unless and until it has been reviewed and accepted by NASD's Market
Regulation Department and National Adjudicatory Council (“NAC”)
Review Subcommittee or Office of Disciplinary Affairs (“ODA™),
pursuant to NASD Rule 9216,

2. If this AWC is not accepted, its submission will not be used as evidence to
prove any of the allegations against the firm; and

3. If accepted:

a. this AWC will become part of the firm’s permanent disciplinary
record and may be considered in any future actions brought by
NASD or any other regulator against the firm;

b. this AWC will be made available through NASD's public
disclosure program in response to public inquiries about the firm’s
disciplinary record;

c. NASD may make a public announcement concerning this
agreement and the subject matter thereof in accordance with
NASD Rule 8310 and IM-8310-2; and

20042000039
{formerly, MRD200238740and MRD2003439359) (KC)
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d. ths firm may not take any action or make or permit to be made any
publjc statement, including in regulatory filiugs or otherwise,
denying, directly or indirectly, any allegation in this AWC or
create the impression that the AWC is without factual begis,
"Nothing in this provision affects the firm’s testimonial obligations
of right to take legal or factual positions in litigation or other legal
proceadings in which NASD is not a party,

The firm also understands that its experience in the securities mdustry and disciplnary
history may be factors that will be considerad in deciding whether to accept this AWC,
That experisuce and history ere as follows:

CEUT hes been a member of NASD since October 16, 1036, The firm hag
the following relevant disciplinary history:

» On January 28, 2003, NASD censtired the firm and fiped it
514,000 fior violations of the recordieaping, free riding and Order
Audit Trai] Systent (“OATS") rules, SEC Rule 178-3 znd NASD
Rules 3110, 2110, IM-2110-! and 6954, yespectively.

» On Jauuary 5, 2002, NASD censured the firm, fined it $20,000 and
ordered it to pay $22,219.94 in restitution for violations of the firm
quoto, best sxecntion and supervision rules, SEC Rule 11A¢1-1
and NASD Rules 2110, 4613(b), 2320 and 3010, rospectively,

|
WAIVER OF PROCEDURAL RIGHTS
The firm specifically snd voluntarily waives the following rights granted under NASTYs
Code of Procedore:

A.  Tobave a Formal Complaint fssued specifying the allegations against it:

B.  Tobenotified of the Forme! Complaint and have the opportunity to
answer the alicgations in writing;

C.  To dstend against the allegations in g disciplinary hearing betore  hearing
panel, to have 8 written record of the heading made and {0 have g written
decizion itsued; and

D.  To eppeal any such decision to the NAC and than to the 1.8, Securities
snd Exchange Commission and a 1.5, Court of Appeals.
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Further, the firm specifically and voluntarily weives any right 1o clsim bias or
prejudgment of the General Counsel, the NAC, or any member of the NAC, in
comnection with such person’s ar body's partialpation in diecussions regarding the terms
and conditiong of this AWC, or other consideration of this AWC, inclnding acceptance or
rejection of this AWC.

The firm further specifically and voluntarily waives any right to claim that a person
violated the ex parte prohibitions of Rude 5143 or the separation of functions probibitions
of Rule 9144, in connection with such person’s or bedy's participation in discussions
regarding the terms and conditions of this AWC, or ather consideration of this AWC,
including its seceptance or rgjection.

IL.
ACCEPYANCE AND CONSENT

This matter arose out of twe exeminations, MRD200238740 and MRD20()343959,
conducted by the staff of NASD’s Department of Marke! Regulation (the “staff”). For
MRD200238740, the staff reviewed, for trade dates November 19 and 20, 2002 (unless

otherwite statad):

o 25 customer salc transactions, thr complianse with NASD Rules 3110 end 3370,
and SBC Rule 10a-1;

s 25 proprietary sale transactiens, for campliance with the NASD Rule 3370 and
SEC Rale 10a-1;

o 50 sales in Nasdaq Nationa! Market ('NNIM™) securities, for complisnos with
NASD Rule 6130;

o 17 short sales in NNM securities, for complisnce with NASD Rale 3350,

¢ 50 limit orders in sacurities in which CEUT made 8 market, for compliance with
NASD Rules 2110, IM-2110-2, 2320 and 6440, and SEC Rule 11A01-4;

« 50 limit and market ordery exocutod in s principal or riskless principal capacity,
for compliance with NASD trade reporting and ACT rules;

o 25 principal trades reported as riskless principal or trades receiving soft dollay
credity, for complinncs with the SEC Section 28(s) safe harbor on soft dollar
COmpPERsation;

. ﬁﬂ?mhmmmamﬂELfMMMﬁﬂlm

Aci-3;

e statistics coucerning four order types and 30 total arders published monthly by
CRUT for compliance with SEC Rale 11Acl-5;

»  data published by CEUT for fourth quarter 2002 conceming its order routing
practices, for compliarce with SBC Rule L Ac1-5;

*  ths firm’s establishment and implementation of & review of the execution quality
of ordery sent by CBUT to other market centers for execution, for camplianoe
with NASD Rnies 2320 and 3010:
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¢  two customer transactions in Over-the-Counter Bulletin Board (“OTCBB™) and/or
Over-the-Connter (*OTC™) Equity securities, for compliance with NASD Rules
2320 pd 3110(b);

» 20 persons that wark on the fum’s OTC desk, for compliance with NASD
registration rales;

» 184 arders for complisnce with NASD Rule 3110 aud SEC Rules 17s-3 and 175
4

s 261 tansactions reported to the Antomated ConSumation Trenzaction Service
(“ACT"), for compliance with NASD trade reporting and ACT rules;

s 4] customer confirmations, for compliance with SEC Rxule 10b-10; and

o the firm's estsblistunent and implementation of a supervisory System apd written
supervisory procedures concerming the mies applicable to trading and market
making, for compliance with NASD Rule 3010.

For MRD200343959, the staff reviewed for trade dates November 19 and 20, 2003
(unlcss otberwise stated):

» 32 customer sale transactions, for complisnce with NASD Rules 3110 and
3370 and SEC Rule 10s-1;

« 18 proprietary saic transactions, for compliance with NASD Rule 3370 and
SEC Rule 1021;

» 55 custamer and proprictary sales in NNM secuities, for complimnce with
NASD Rule 6130,

¢ 2 short sales in NNM securitics, for commpiiance with NASD Rule 3350,

e SO Hemit ordess excouted a5 principal, for compliance with NASD Rules 2110,
IM-2110-2, 6440, 6541 and 2320, and SEC Rule 11Acl-] and 11Ac1-4;

= 10 *nan digplayed” limit orders and marketsble orders in the same socuritics
Eﬁm while holding the “non-displaysd” ordws, for complisnce with NASD

2320;

. 48 Yhmit and market orders executed in a principal or riskless principsal capacity,
for comwpliance with oxpacity reporting under NASD Trade Reporting and ACT
rules;

e  for the period ten weeks prior to November 19 and 20, 2003, 25 orders fir
Nasdag securities in soft dollar seoourts apd related execntions, for compliance
with trads reporting rulos and the sxfe harbor limitations of SBC section 28(e);

e  for trades reportad during November 2003, 25 orders in securitics for which the
firm wa3s a market center, for compHiance with the order size/type classification
requizeenents of SEC Rule 11A01-5;

o 28 security/slzc/arder data statistics published an the firm’s order execution
report far October 2003, far compliznoo with SEC Rale 11A¢1-5;

) data published on the firm"s onder routing report for the gquarter onding
Deccmber 2003, for compliance with SEC Rule 11 Acl-6;

v 10 customer transactions in OTCBB and OTC equity securities, for compliance
with NASD Rules 3110(b) and 2320;

oh-
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243 order/trade records prepared and maintained in comection with the above
samples, for general compliance with NASD Rule 3110 and SEC Rnles 17a-3
and 17a-4;

250 trades reported 10 ACT in oormection with the above samples, for general
compliance with NASD Trade Reporting and ACT ruloy;

40 customer trade confimnationy reviewed in connection with (ke above
samples, for compliance with SEC Ruie 10b-10;

based on written suparvisory procedures in effect for November 2003, the
{irm’s establishment and implementation of “regular & rigarous™ roviews of
the execution quality of orders sent to other market cemters and internalized, for
complianoce with NASD Rules 2320 and 3010; and

based on written supervisory procedures in effect for November 2003, the
firm’s egtablishment and implementation of & supervisary system and written,
supervisory procedures, for compliance with NASD Rule 3010,

A, The fimm hereby accepts and conseats, without admitting or denying the allogations

or findings, and solely for the purpases of this proceeding and any other proceeding
brought by or oa behalf 0of NASD, or to which NASD is a patty, prior to 2 bearing
and without an adjudication of any issue of law or fact, to the entry of the following
findings by NASD:;

MRD200238740

CRUT failed in seven instances to cotrectly submit, for the offieiting, “riskisea”
portion of the tmsaction, either a clsaring only report with a capacity indioator
of “‘riskless principal,” er 1 non-tape, non clearing repart with a capacity
indicator of “riskless principal,” if a olearing report was not necessary 1o closr
the transaction,

The conduct deseribed in paragraph ane constitetes sepsrate and distinct
violationa of NASD Marketplace Rule 4632(d).

CEUT failed to report throngh ACT 18 Last sule transactions in NNM securities
that it Was required to repart.

The conduct described in paragraph thres constitutes separate and distinet
vialations af NASD Marketplace Rule 4632(b) and NASD Conduet Rule 2110,

CEUT failed to report to ACT the sorrect symbol indicating whether the
transaction was a bity, sell, aell short, scll shoet cxnenpt or cross for five
trananctions n eligible securities.

The conduct described in paragrapb five constitutes separate and distinct
violations of NASD Marketplsce Rule 6130,

P,
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10.

11.

12.

13.

14.

15,

16.

17,

18.

19,

CEUT, om one occesion when it acted as prineipal for #ts own account, failed to
provide writian notification disclosing to its customer that it was a market
maker in the gecurity.

CBUT failed on seven occagions to provide writtem notification disclosing to its
custommer fhat each transaction was cxecuted at an average price,

CEUT failed on 25 occasions to provide written notification disclosfng to its
customers its comect cepacity in cach trausaction.

The conduet desoribed in paragraphs seven ttrough aine sbove constinutes
separate and distipct violations of SRC Rule 10b-10,

Far the month of November 2002, CEUT made availabls a report an the
covered ordets in national mexket system securities that it received for
execution from any person, This report inchuded incomect and incomplste
information s to classification of orders as “eovered” or “aot covered.”

The conduct described in peragraph 11 constitutes a violatioa of SEC Rule
11.:\01'50!).

For the fourth calendar quarter of 2002 CEUT made available 3 report on jts
routing of non-directed ordecs in cavered securities. This roport included
incorrect information as to the ideatity of the ten vonues to which the largest
number of tota] non-directed orders was routed for execation, and the
percontags of total non.directad crders ranted to those respective venues,

CEBUT fisiled to provide smual written notice to its costomera that detaila
regarding the youting destinations of customer erders are available upon
requoat.

The canduct described in paragraphs 13 and 14 constitutes separale and distinct
viglations of SEC Rule 11Acl-6,

CEUT failed, on three oocasions, io make and preserve in an accessible place
copies of confirmations of all purchases and saley of sccuritiew,

CEUT failad to show the order receipt time on the memorandnm of one
brokerage order,

CEUT failed to show the comect order receipt time on the memorandum of
thres brokerage orders.

CEUT failed to show the cotrect arder receipt end exccution timas on the
mexnborsudum of ons brokernge order.

P.

do007/015
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20.

21,

24.

zsl

CBUT failed to show the time of cancellation on the memorandum of one
brokerage order,

The conduct described in parsgraphs 16 through 20 congtitutes separate xnd
distinet violations of SEC Ruleg 172-3 and 1724, and NASD Condnct Role
3110,

CEUT failed, on five occasions, to preserve in an accessible place copies of
account statements scut to customers for porchases and sales of securities.

The conduct described in paragreph 22 constitutes separate and distinot
violations of SEC Rule 1744 ad NASD Conduct Rale 3110.

CEUT s supervisory systewm did not pravide for supervision reasonably
denigned to ackicve compliance with regpect to the applicable securities lnws
and regniations, and ths Rules of NASD, concerning: the registration of persany
with NASD; the SEC's Lixit Order Dispiay Rule; the 1imit Order Protection
Interpretation; SEC Rules 11Ael-5 and 11Ac1-6; the duty of best execution;
the requirement, under the duty of bedt execution, to assess the quality of
competing markeis and market cenlers trading securitiss; NASD’s Three Quote
Rule; the anti-competitive practices |dentified in IM-2110-5; NASD's
affirmative detezmination rule; NASD’s Bid Test Ruls; the prohibition
concerning locked and/or crossed marketn; the SEC's and NASD’s Fim Quote
Rules; the rujes applicable to the Order Andit Trail System; end Chincse Walks.
Specifieally, the flem®s supervisory system did not inchade written supecvisory
procedutes providing for ono or more of the fallowing: (1) the identificatian of
the person(s) responsible at the finm to ensure compliance With the applicable
rules; (2) tha step(s) such person(s) shonld taks to ensure cormpliance therewith;
(3) how often such person{s) should take such stap(s); and (4) how enforcoment
of yuch written supervisory procediwes should be documcnted at the firm.

The oonduct described in paragraph 24 censtitutes a violation of NASD
Conduct Rules 2110 and 3010,

MRD200343959

26,

On November 19, 2003, &t approximately 10:25:10, CEUT received a marioet
order tg 5801 100 shares of DCLK. CEUT did not execuste this ovder until
10:40:38, at which time it bought the 100 shares at $8.42. While this order wua
awziting oxecution, the national best bid in DCLK was ag high as $8.44. CEUT
falled to exeonts this order fully and promptly so that the resuftant price to its
customer was a# favarablc as possiblo umder prevailing merket conditions,

On November 19, 2003, at approximately 10:25:11, CBUT received a market
order to sell 300 shares of HLIT. CEUT immediately executod 100 shares of
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28.

30,

3,

32.

3.

34,

35,

37,

3.
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this order at §8.05, but did not execute the remainder of the order until 10:41:52
at which time it bought the 200 shares 8t $8.06. For the duration of this order,
amother market minker was dispisying & bid of §8.0¢ Kor 300 shares. CEUT
falled to execute this order fufly and promptly so that the resultant price to its
customer was as favorable as possible under prevalling market conditions.

The conduct described in paragraphs 26 and 27 constitutes separete and distinct

-vlolations of NASD Conduct Rule 2320.

CEUT execated six shart sale transactions and fadled 1o report each of these
transactions i ACT with a ahort sale modifier.

CEUT fziled to report to ACT the correet symbol indicating whether it executed
geven iransactions in cligible securities in a principal, riskless principal or
agency capacity,

CEUT failed to report through ACT one last sule zeport of & transactions in i
eligible security.

The conduct described in paragraphs 29 through 31 constitutes separate and
distinet violations of NASD Marketplace Rule 6130.

CBUT transmittad to OATS tires reports that contained inacourate, incomplete,
or improperly formaitod data. Specifically, the firm's routed order ID mumbers
failed to match in OATS.

The conduct dascribed in paragraph 33 above constitutes separate and distinot
violations of NASD Marketplace Rule 6955(2).

CBUT failed on six occasiona 1o provide wtitten notification disclosing to its
customer that the transaction was cxpcuted at 1 average price,

The conduct described in paragraph 35 above constitutes separate and distingt
violations of SEC Rule 10b-10.

For the month of October 2003, CEUT made available 3 report on the covered
orders in national market system scourities that it received for execution from
any perscn. Thig report included incorrect information as to:

a the cumpulative number of ehared of oovered arders execnted at CEUT;

b. the cumulative number of ghares of eavered orders executed at any other
veuue; and

c. the averuge roalizod spread for axecutions of covered orders.

The conduct described iy paragraph 37 constitutes separate and distinet
vislations of SEC Rule 11Acl-5(b),

-

P.
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39.

41.

43.

CEUT failed o preserve for a period of not 1ess than thyee years, the first two in
an easily accessible place, copies of five socount statements sent {0 customen,

CEUT failed to preserve for a period of not less than six years, the first two i
an casily aceessible place, memoranda of six brokerage orders.

CEUT fuiled to pregerve for a period of not less than six years, the first two in
an casily aceessible place, copies of seven coufinnations sant to custorners,

‘The conduct described in paragraphs 39 through 41 constitntes a violation of
SBC Rule 1784 and NASD Conduct Rule 3110.

CEUT failod to show the time of execution on the memorandm of one
brokerage arder.

CEUT failed to show the time of receipt ou the memorandum of five brokerage
orders.

The canetuct described in paragraphs 43 sud 44 constitutes sepaxdte and distinet
violations of SEC Rules 178-3 and 17a-4, and NASD Conduct Rule 3110.

mﬁmsmmimwmmwmdefwmmrMMMy
designed to schicve compliance with respect to the epplicable securitios lawe
sxd regulations, and the Rules of NASD, meemingﬂ:ehmno:ﬂerdnphy,
limit order pratection, discloanre of order execution and youting information,
best axecution, uﬂmpehbwbdnm.umwpmnhmmhckdmd
crossed markets, OATS and resardkeeping Tules. Specifically, the fiou's
sitpervisory system did not includo written supervisory procedures providing
for: (1) identification of the person(s) respansible for supervision with respect
to the vules gpocified abave; (2) & sixtement of the supervisory stap(s) to be
taken by the identified person(s)with respect w Limit arder digplay, Hmit order
protection, order execurion, order routing, trade roporting, iocked and croased
matkets and recordkeening ruleas as well as the regular and vigocous, three quote
and crossing requitements of the best execution rle; (3) s statement g3 to bow
oftex such persan(s) should take such sicp(s) with rospect {0 the order routing,
locked and croased markets and trade reporting and recorditeeping rules and the
regular and rigorous, crosing and three quote requiroments of the best
execution rule; and (4) a statemeont as to how the completion of the step(s)
inctuded in the written supervisory procedures should bs documentad with
respect to the disclosure of order cxocution and routing infiumation, locked and
crossed markets, crodsing orders and thres quate requirements of the best
execntion, anf{oompatitive bahavior, wade reporting and short sale rules. The
Hrm’s written sup&<visory prooedures alse did not reflect actual procedurss that
the firm had to monitor for compliance with the best execution rule. In
sddition, the supervisory steps specified in the wiitten supeyvisory procadires

-"
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47,

regarding the reviews for best execution, trade reporting, anticornpetitive
conduct, the “down tick” and OATS rulea werc not reasonably dasigned to
achicve compliance with those rules. In particnlar, the superviscry steps for
monitoring complimuce with the best execution, trade reporting, “down tick™
and OATS roles called for only monthly reviews, when such reviews should
have ooetrred more frequently, And, the review for anticompetitive conduet
did not include two-way menitoring of telephone converrations. Fiually, there
was no evidence that CEUT eaforced its written supervisory procedures with
respect ta The disclosure of order execution information, anticompetitive
conduet, affirmstive determination, “down tick™, locked snd crossed markeis
and OATS.

The conduct deseribed in paragraph 46 constitutes a violation of NASD
Conduct Rules 2110 end 3010,

The finm alse consents to the imposition, af a maxizauen, of ths following
sanctions:

L] 4 censurs;

v zfine of 383,000 (consisting of $15,000 for trade reporting, $5,000
for Rule 10b-10, 510,000 for Rule 11Ac1-5, $5,000 for Rule
11A01-6, $15,000 for recordkeeping, $25,000 for supervision,
$5,000 for beat exeention, and $3,000 for OATS yiolations),

e remtitution o the cugtomers involved in the transaotions desoribed in
paragraphs 29 and 30 in the total amount of 39 — §3 wd 36,
respectively — plus inteyost st the rate get forth tn Section 6621(a)
of the Intemnal Revenne Cods, 26 U.8.C. 6621(2)(2), from the date
of the vialstive conduct until the dete this Letter of Acosptance,
Walver and Consent Is sccepted by the National Adjudicatory
Council. Within 30 busineas days of acceptunce of this AWC by
the NAC, a registered principal of the firm shall gubmit fo the
COMPLAINCE ASSISTANT, LEGAL SECTION, MARKET
REGULATION DEPARTMENT, 9505 KEY WEST AVENUE,
ROCEVILLE, MD 20850 satisfactory proof of payiment of the
restitatian, or of reasonable and documented efforts undertaken to
effect restitution, If for sy reason, Respondent ranmnot locate suy
custamer after reasonable and documented efforts within such
peziod, o¢ such additionl pedod agreed to by the gtaff, Respondent
shall forward any undistributed restitation xad interest to the
appropriste escheat, unclaimed-property or absudoned-property
filnd for the state in which the customer Iast resided; and

-10-
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¢ anvndestaking thas CEUT shall retain, within 60 days of the

of the AWC, an cutside copsuitant not unacceptable to
NASD's Depmtment of Market Regulstion (“DMR™ to review and
make recommendations conceming the aress described in
patagraphs 24 nd 46, No later than 120 days after CEUT retains
the consultant, the consultam will provide en indtial report to CEUT
and o DMR eoptaiving recomxendarions, i appropriate, for the
edoption of polictes and procedures by CBUT with respest to its
supervisary system, ‘Within 30 days afier the repart is dalivered, as
to any recommendetion that CEUT detarmines is unduly
burdensame or kupeacrionl, CHUT akall proposs en alisrastive
procediure designed ta schicve the seme ohjeative, and sobmit it in
writing to the consultant aad to the staff of DMR. Within 30 deys
thereasfter, the consultant shall reasonably evaluate any altemnative
procedure proposed by CEUT and determine whether it will
achieve the same ohjective as the conmltant’s original
recommendation. The consultant will provide CRUT with s written
degision reflecting his or her determination, CEUT will abide by
the consiltants ultimate determination with respact to any
recommendwtion and shall sdapt sll recornmendations deemed
eppropriate by tha ecusnltant :nd not unacceptable to the wtaff.
Within 90 days afver the nitia] repart is delivered, CEUT shall
adopt &l recommendations mads by the conguitant, 2s madified,
and provide the staff of DMR with a repart ettesting 1o, containing
documentation of, and setting forth the details of, CEUT's
irplementation of the conzullant'’s recommentations. '

The sanction imposed herein shall be cifective on & dato 52t by NASD staff.

-1t=-
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OTHER MATTERS

The firm wderstands that it may attach & Corrective Action Statement to this
AWC that is a statement of demonstrable comeetive stepy taken to preveot future
misconduct. The firm Understands thet it msy not deny the charges or make my
atatement that is incopsistent with the AWC in this Statement. Thix Statement
dozs not constitute factual or legal findings by NASD, nor does it reflect the
views of NASD or its staff,

. The firm ggrees 1o pry any monstary sanctions imposed on it upan notise that this

AWC has been accepted and that such psymentz are due and paysble and has
attached an Election of Payment farm showing tho method by which it proposes
ta pay any fine impased.

. The firm specifically and voluntarily waives any right to claim that it is unable to

pay, now or et eny time hereafter, any monetary sanction imposed in this matter

12
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The firm certifies that it has read mnd understands all of the provisions of this AWC and
hag been given & fall opportunity to ask questions sbout i, and that uo offer, theeat,
induoement, or promise of any kind, other than the terms set forth herein, has been mads

to ipduce the firm to submit it.
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Dats

Reviewed by:

AL L

Coungel for Respondent

Acceptad by NASD:;

Date

«{3~

Respondent
C.E. Unterbarg, Towbin, LLC

By: QP:’\ Q,Q

Nameg; Avdvresy 3
Title: cw

%M(ém%

Thomas R. Givs Yy
Seaior Viee President
Dopartment of Market Regulation

'~

Sigued on behalf of the Director of
ODA, by delcgated anthority



