NASD
LETTER OF ACCEPTANCE, WAIVER AND CONSENT

. 20042000043-01

TO: Department of Market Regulation
- NASD

- RE: Merrill Lynch, Pierce, Fenner & Smith Incorporated, Respondent -
Broker-Dealer .
. CRD No. 7691

Pursuant to Rule 9216 of NASD Code of Procedure, Merrill Lynch, Pierce, Fenner & Smith
Incorporated (“MLCO” or the “firn”) submits this Letter of Acceptance, Waiver and
.Consent (“AWC™) for the purpose of proposing 2 setflement of the alleged rule violations
described in Part I below. This AWC is submitted on the condition that, if accepted,
NASD will not bring any future actions agamst the firm' allegmg violations based orithe
same factual ﬁndmgs :

“The ﬁrm understands that: -

1. Submission of this AWC is voluntary and will not resolve this matter unless
and until it has been reviewed and accepted by NASD’s Department of
Market Regulation and National Adjudicatory Council ("NAC”) Review
Subcommittee or Office of Disciplinary Affairs (“ODA”) pursuant to NASD
Rule 9216

2. Ifthis AWCis not accepted, its submission will not be used as ewdence to
' prove any of the allegations against the firm; and

3. Ifaccepted: | E
'a.this AWC will become part of the firm’s permanent disciplinary .
.~ record and may be considered in any future actions brought by .
NASD or any other regulator agamst the firm; ‘ -

-b. - this AWC w111 be made avallable through NASD's pubhc d.lSClOSIJIc
- program in response to pubhc mqulnes about any of the ﬁrm ]

dlsclphnary records;
- . NASD may make a pubhc announcement concemmg thls agmement

and the subject matter thereof in accordance with NASD Rule 8310
and IM-83 10-2 and _ _

MRD200339074/20042000043 (SP) (includes MRD200342948/20042000145 (PDS))



d.  The firm may not take any action or make or permit to be made any
public statement, including in reguldtory filings or otherwise, . =
denying, dlrectly or indirectly, any allegation in this AWC or create
the i nnpressmn that the AWC is without factual basis. Nothing in
this provision affects the firm’s testimonial obligations orrightto -
take legal or factual positions in litigation or other legal procecdmgs
in which NASD is not a party. ‘

- The firm also understands that its experience in the securities mdustry and d.lsclplmary '
history may be factors that will be considered in deciding whether to accept this AWC
That experience and history are as follows: - - ,

MLCO has been a member of the Association since January 26, 1937 Thc ﬁrm has thc -
following relevant d1sc1phnary history: .

@ On June 23, 2003, an AWC became final in which MLCO was censured and
fined $12,500 for violations of NASD Conduct Rules 2110, 2320(g) 3010 and
3110(b)(2), and SEC Rule 11Acl-4;

o On December 20, 2000, an AWC became ﬁnal in wlnch MLCO was censured
and fined $97,000 for violations of the duty of best execution, the rules -

applicable to short sale reporting, locked and/or crossed markets and u-ansacnon'
reporting, the Limit Order Dlsplay Rule, Short Sale Reportmg

- L

WAIVER OF PROCEDURAL RIGHTS

The firm spcclﬁcally and voluntanly waives the followmg rights grantcd under NASD'
- Code of Procedure: ‘ ‘ _

A 'ro' have a Formal Complaint issued specifying the allegations agamst it;

B. Tobe notified of the Formal Complamt and have the opportututy to answer
the allegatlons in writing;

C. . To defend against the allegatlons ina dnsclphnaxy heanng beforc a heanng
panel, to have a written record of the hearing made and to have a written -
decision 1ssued and

D.  To appeal any such dec1s1on to the NAC and then to the U S Sccuntles and
Exchange Commission and a U.S. Court of Appeals.

The firm specifically and voluntarily waives any right to claim bias or prejudgment of the



General Counsel, the NAC, or any member of the NAC, in connection with such person’s
or body’s participation in discussions regarding the terms and conditions of this AWC, or
other consideration of this AWC, including acceptance or rejection of this AWC.

The firm further specifically and voluntarily waives any right to claim that a person
violated the ex parte prohibitions of Rule 9143 or the separation of functions prohibitions
of Rule 9144, in connection with such person’s or body’s participation in discussions
regarding the terms and conditions of this AWC, or other conslderatlon of this AWC,

~ including its acceptance or rejectxon

II.
ACCEPTANCE AND CONSENT

In connection with MRD200339074, the staff of the Department of Market Regulation of -
NASD (the “staff”) conducted a review of ML.CO's compliance with the duty of best
execution during the period of October 1, 2002 through December 31, 2002.

In connection with MRD200342948, the staff conducted areview of MLCO’s comj)hance'
with the duty of best executxon during the period of July 1, 2003 through Scptember 30,
2003,

T AL MLCO hereby accepts and consents, without admitting or denying the allegations or

- findings, and solely for the purposes of this proceeding and any other proceeding
brought by or on behalf of NASD, or to which NASD is a party, prior to 2 hearing
and without an adjudication of any issue of law or fact, to the entry of the following
findings by NASD

In connectlon wrth MRD200339074

1. In 67 transactions for or thh a customer, MDCO fmled to use
reasonable diligence to ascertain the best inter-dealer market and
" failed to buy or sell in such market so that the resultant priceto -~
. its customer was as favorable as possible under prevailing market -
- Vcondltlons, as reflected on Exhibit A, which i is attached hereto C
“and incorporated herein by reference , ‘

I connectlon W1th MRD200342948:

2. In 58 transactions for or with a customer, MLCO failed to use . -
~ reasonable diligence to ascertain the best inter-dealer market and
failed to buy or sell in such market so that the resultant price to -
- its customer was as favorable as possible under prevailing market



conditions, as reflected on Exhibit B, which,is attached hereto
and incorporated herein by reference. |

3. The conduct described in paragraphs one and two constitutes
separate and distinct violations of NASD Conduct Rules 2110 -
and 2320. :

‘Respondent also consents to the 1mposmon, at a maxlmum, of the followmg
sanctions: _

A censure, a fine of $40,000 (composed of a $20,000 fine for the best exetmtlon _
violations in MRD200339074 and a $20,000 fine for the best execution \nolanons

in MRID200342948), and restitution by Respondent to the parties mvolved inthe
transactions described on Exhibits A and B thereto (the “Recipients”) in the total
amount of $2,697.32, plus interest at the rate set forth in Section 6621(a) of the
Internal Revenue Code, 26 U.S.C. 6621(a)(2), from the date of the violative conduct
until the date this Letter of Acceptance, Waiver and Consent is accepted by the .-
National Adjudicatory Council. No later than 120 days after acceptance of this -
Letter of Acceptance, Waiver and Consent, a registered principal of the firm shall
submit to COMPLIANCE ASSISTANT, LEGAL SECTION, MARKET =~
REGULATION DEPARTMENT, 9509 KEY WEST AVENUE ROCKVILLE MD:
20850: :

(1) A schedule showing (a) the amount of restitution paid to each Recipient, (b)
the amount of interest paid to each Recipient, (c) the date restitutionand .
interest was paid, and (d) any amounts paid to escheat, uncla:med—property

, or abandoned-property funds; and '

{2)  Satisfactory proof of payment as detailed in (1), and of reasonable and
documented efforts undertaken to effect restitution prior to making -~ .
payments to escheat, unclatmed—propcrty or abandoned-propeny funds.

If for any reason, Rcspondent cannot locate any Reclplent aﬁer reasonablc and
documented efforts within such period, or such additional period agreed to by the
staff, Respondent shall forward any undistributed restitution and interest to the -

~ appropriate escheat, unclaimed-property or abandoned~property fund for the state in
whlch the customer last resuied '

3 The sanction unposcd herem shall be effectlve on a date set by NASD staff
| ML |
'OTHER MATTERS

The firm understands that it may attach a Corrective Action Statement to this AWC



that is a statement of demonstrable corrective steps taken to prevent future

misconduct, The firm understands that it may not deny the charges or make any
statement that is inconsistent with the AWC in this Statement. This Statement does
not constitute factual or legal findings by NASD nor does it reflect the views of

NASD or its staff,

B.  The firm agrees to pay any monetary sanctions imposed on it upon notice that this
- AWC has been accepted and that such payments are due and payable and has
attached an Election of Payment form showing the method by which 1t proposes to

pay any fine imposed.

 C.  The firm specifically and voluntarily waives any right to glaim that it is imable to
pay, now or at any time hereafier, any monetary sanction imposed in this matter.

‘The firm certifies that it has read and understands all of the provisions of this AWC and has
‘been given a full opportunity to ask questions about it, and that no offer, threat,
inducement, or promise of any kind, other than the terms set forth herein, has been made to

induce the firm to submit it

August 26, 2005
Date

Rewewed by:

M&“

| Counsel for Respondent
At:cepted byNASD: '

H/f*( /o.r
'Date

Respondent -
Merrill Lynch, Pierce, Fenner &
Incorporated } i

By: \,(\M\

Name: ¢
Title:

Lauri Scoran _
First Vice President

%/? ‘-{“j o
Thomas R. Gira B

 Executive Vice President and Deputy

Depamnent of Market Regulatlon ,

Signed on behalf of the Director of ODA, by
delegated authority :
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CORRECTIVE ACTION STATEMENT

This Corrective Action Statement is submitted by the Respondent. It does not constitute
factual or legal ﬁndings by NASD, nor does it reflect the views of NASD, or its staff.

The Respondent Merrill Lynch, Plerce, Fenner & Smith Incorporated maintains. pohcles
~ and procedures designed to achieve compliance with NASD rules and policies, including
NASD Conduct Rules 2110 and 2320. The Respondent understands and appreciates its
obligations under these Conduct Rules and is committed to providing each client order
with the most favorable prices reasonably available in the market ,

The Respondent regularly evaluates the quality of executions prov1ded to. client ‘orders -
and has dedicated significant resources to this effort, including an automated best
execution review system (BEAMS) that monitors individual orders. In response to alerts -
- generated by BEAMS, the Respondent evaluates execution prices provided to chent -
orders and makes favorable price adjustments when necessary. .

In addition, the Respondent regularly evaluates the market centers to which it directs
client orders for execution. The Respondent will continue to select venues that
consistently provide high quality executions and deliver excellent support and service.

'The Respondent endeavors to carefully and objectively evaluate the quality of executions
offered by competing market centets so that its routing decisions are pnnc1pled well-
reasoned and generate high levels of client satisfaction. In this regard, the Respondent’s
Best Execution Committee meets regularly to discuss routing arrangements and execution
statistics, and to evaluate current systems and technology used to handle and execute
client orders. ‘

The Respondent will continue to ngorously evaluate the quality of executions proﬁded to
client orders and will regularly remind its trading personnel of the fundamental obllganon
to deliver best execution.



