
NASD
LETTER OF ACCEPTANCE, WAIVER AND CONSENT

20042000105

TO: Department of Market Regulation
NASD

RE: Goldman, Sachs & Co.
Broker-Dealer
CRD No. 361

Pursuant to Rule 9216 of the NASD Code of Procedure, Goldman, Sachs & Co. (the
*'firm" or 'GSCO-) submits This ?tter of Acceptance, Waiver and Consent ("AWC") for
the purpose of proposing a settlement of the alleged rule violations described in Part Il
below. 'This AWC is submitted on the condition that, if accepted, NASD will not bring
any future actions against the firm alleging violations based on the same factual findings.

The firm understands that:

1. Submission of this AWC is voluntary and will not resolve this matter unless
and until it has been reviewed and acccpted by NASD's Depanment of
Market Regulation and the National Adjudicatory Council ("NAC') Review
Subcommittee or Offce of Disciplinary Affairs, pursuant to NASD Rule
9216;

2. If this AWC is not accepted, its submission will not be used as evidcncc to
prove any of the allegations against thc firm; and

3. ?f accepted:

a. this AWC will become part of the firm's pcrmanent disciplinary
rccord and may beconsjdered in any future actions brought by the
NASD or any other regulator against the firm:

b. this AWC will be made available through NASD's public disclosure
program in response to public inquiries about the firm's disciplinary
reoord;

C, NASD may make a public announccmcnt concerning this agreement
and the subject matter thereof in accordance with NASD Rule 8310
and IM-8310-2; and

d. the firm may not takc any action or make or pcrmit to be made any
public statement, including in regulatory filings 

or othcrwise,
denying, directly or indirectly, any allegation in this AWC or create
the imp?ession ?hat the AWC is without factual basis. Nothing in
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this provision affects the firm's testimonial obliga?ions or right to
take Icgal or factual positions in litigation 

or other legal proceedings
in which the NASD is not a party.

The firm also understands that its experience in the securities industry and its disciplinary
history may be factors that will be considered in deciding whcthcr to accept this AWC.

GSCO became a member of the Association on October 26, 1936, and its
registration remains in effect. GSCO has the following relevant disciplinary
history:

. In December 2004. NASD acccpted GSCO's AWC (CMS040209)
in which the firm agreed to a fine of $5,DOO for supervisory
deficiencies, in violation of Conduct Rules 2110 and 3010.

. ln July 2004, NASD acceptcd GSCO's AWC (CMS040106) in
which the finn agreed to a ccnsum and a fine totaling $5 million for
Violations of NASD Conduct Rules 2110 and 3010, among other
NASD rules, and Section 17(a) of the Securities Exchange Act of
1934, and Rules 17a-3 and ] 7a-4 thcreunder, between July 2000 and
August 2001. Of the total amount of the finc, $].5 million was for
supervision deficiencies in the area of high yield and distressed bond
trading.

. ln No?cmbcr 2002 (CAF020064), as pan of a global settlement also
involving the Securities and Exchange Commission and the New
York Stock Exchange. NASD censured the firm and fined it for
violations of the recordkeeping provisions of Section 17(a) of the
Securities Exchange Acc of 1 934 and Rules 1 7?-3 and 1 7a-4, and
NASD Conduct Rules 3010 and 3110 that took place from 1999 to
at lcast 2001. Total fines against thc firm were $1.650,000
($550.000 each tO NASD, NYSE, and SEC) and the firm undertook
to revise its written supervisory procedures.

. In August 2002, NASD accepted GSCO's AWC (CMS020150) in
which it agreed to a censure and a fine totaling $7,500, which
included violations of Marketp?a? Rule 6130(d) that took pJacc in
March 2000.
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WAIVER OF PROCEDURAL RIGHTS

Thc firm specifically and voluntarily waives the following rights granted under the
NASD's Code of Procedure:

A. To have a Formal Complaint issued specifying the allegations against the
finn;

B. To be notified of the Formal Complaint and have the opportunity to answer
thc allegations in writing;

C. To defend against the allegations in a disciplinary hearing before a hearing
panel, to have a written record of the hearing made and to have a written
decision issued; and

D. To appeal any such decision to the NAC and then to the U.S. Securities and

Excbange Commission and a U.S. Cour[ of Appeals.

Further, the firm specifically and voluntarily waives any right to claim bias or prcjudgment

of the General Counsel, the NAC, or any member ofthe NAC, in connection with such
person's 

or body's participation in discussions regarding the terms and conditions ofthis
AWC, or other consideration of this AWC. including acceptance. or rejection of this AWC.

The firm further specifically and voluntarily waives any right to claim that a person
violated the erpane prohibitions of Rule 9143 

or the separation of functions prohjbitions
of Rule 9144, in connection with such person's or body's participation in discussions
regarding the terms and conditions of this AWC, or other consideration of this AWC,
including its acccptance or rejection.

II.

ACCE?I'ANCE AND CONSENT

This rnatter is the result of the Departmcnt of Market Regulation's Trading and Market
Making Surveillance Examination in MRD200341928/20042000105, for which the on-sitc
portion ofthe examination took placc on September 15-22,2003.

The staff reviewed the following for trade dates July 22 and 23,2003:

. 30 customer sale transactions, for compliancc with NASD Conduct
Rules 3110 and 3370 and SEC Rule 10a-1;

. 20 proprietary sale transactions, for compliance with NASD Conduct
Rule 3370 and SEC Rule 10a-1;
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. 34 sales in NNM securities, for compliance with NASD Marketplace
Rule 6130;

. 8 short sales in NNM securities, for comp)iance with NASD Conduct
Rule 3350;

. 2 short sales in CQS securiues. for compliance with SEC Rule 10a-1;

. 50 limit orders in market making securities, for compliance with NASD
Conduct Rules 2110. IM-2110-2, and 2320, Marketplace Rule 6440. and
SEC Rule 11Acl-4;
25 marketable orders received while holding ?non-displayed" limit
orders in the samc security, for compliance with NASD Conduct Rule
2320;

. 10 market orders executed as principal, for oornpliancc with NASD
Conduct Rule 2320;

. 60 limit and market orders executed in a principal or risklcss principal
capacity, for compliance with capacity rcporting under NASD Trade
Reporting and ACT rules ;

. 7 open buy limit orders and stop se?? 1 jmit orders in securities traded
exdividend, for compliance with NASD Conduct Rulc 3220;

. 65 trades reported as riskIess principal, agent, and principal, for
compliance with the SEC section 28(e) safe harbor on soft dollar
compensation; and

. 25 trades reported and rnodified through a mixed capacity regulatory
report, for compliance with NASD Marketplace Rule 6130;

. 25 trades reported in market making securities, for compliance with SEC
Rule llAcl-5;

. 4 security/size/order data statistics published on the finns monthly order
execution report, for compliance with SEC Rule 11Ac]-5;

. data published on The firm's quarterly order routing report, for
compliance with SEC Rule ? ?Acl -6;

. the firm's establishment and implementation of *?gular & rigorous"
reviews of thc execution quality of orders sent to other market ccnters for
execution, for compliance with NASD Rules 2320 and 3010;

. 50 orders for trades which were eligible for OATS reporting, reviewed
for compliance with NASD Rule 6955;

. 25 customer transactions in OTCBB and/or OTC cquity securities, for
compliance with NASD Rules 3]10(b) and 2320;

. 11 persons engaged in the firm's trading and market making activities,
for compliance with NASD Registration rules;

. 272 order/tradc records prepared and maintained for the above samples,

for compliance with NASD Rule 3110 and SEC Rules 17a-3 and ?7a-4;

. trades rcpor[ed to ACT. for compliance with NASD Trade Reporting and
ACT rules;

. 125 customer trade conf?rmations, for compliance with SEC Rule 10b-
10,(soft dollars and mixed capacity included); and
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. the firm's establishment and implementation of a supervisory system and

written supervisory procedures, for compliance with NASD Conduct
Rule 3010.

A. The firm hereby accepts and consents, without adrnitting or denying the
allegations or fmdings, and solely for the purposes of this proceeding and

any other proceeding brought by or on behalf of NASD, or to which NASD
iS a party, prior to a hearing and without an adjudication of any issue of law
or fact, to the entry ofthc following findings by NASD:

A. During the review period. the firm effected six short sales in certain
securities for the firm'$ proprietary account(s) and failed to
makc/annot?te an affirmative determination that the firm could

borrow the securities or otherwise provide for delivery of the
securities by settlement date.

2. The conduct described in paragraph one constitutes separate and

distinct violations of NASD Conduct Rule 3370.

.,. 
GSCO failed in 1 1 instances to correctly report to ACT Iisk]ess
principal transactions in Nasdaq National Markct securities.

-'. The conduct described in paragraph three constitutes separate and

distinct violations of NASD Marketplace Rulc 4632.

?. During the review period, GSCO executed two short sale

transactions and failed to report each of these transactions to ACT
with a short sale modifier.

6. During the review period. GSCO failed to report to ACT the correct
symbol indicating whether the transaction was a buy, sell, sell short
sell short cxcmp? or cross for four transactions in eligible sccurities.

7. The conduct described in paragraphs fivc and six constitutes
separate and distinct violations of NASD Marketplace Rule 6130.

8. During the rcview period, GSCO transmitted to OATS nine mpor[s
that contained inaccurate, incomplete, or improperly formatted data.
Specifically, in five instances, GSCO improperly included the
exception code "M" in the OATS report. ]n two instances, GSCO
incorrectly reported customer buys to OATS as proprietary short
salcs. ln one instance, GSCO incorrectly i??o, ted to OATS a
market order as a limit order. In one instance, GSCO failed to Mort
the special handling code of Not Held ro OATS.
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9. Tlie conduct described in paragraph eight constitutcs separate and

distinct violations of NASD Marketplace Ru]e 6955(a) and a
violation of Conduct Rule 21 10.

10. The firm's supervisory system did not provide for supervision
reasonably designed to achieve compliance with respect to the
applicable securities laws and i?gulations, and the Rules of NASD,
concerning trade reporting, short sales, and customer sale
transaction reporting obligations. Specifically, the firm's
Supervisory system did not include written supervisory procedures
providing for: (1) identification of the person(s) responsible for
supervision with rcspcct to the applicablc rules; (2) a statement of
the supervisory step(s) to bc taken by the identified person(s): (3) a
statement as to how often such person(s) should take such step(s);
and (4) a statement as to how the completion of the Step(S) included
in the written supervisory procedure$ should be documented.

11. Thc conduct described in paragraph 10 constitutes separate and
distinct violations of NASD Conduct Rules 2110 and 30IO.

B. The firm also consents to the imposition, at a maximum, of the following
sanctions:

A cen?urc and a fine totaling $25.000. compriscd of a $5,000 fine
for the short salc violations. $5,000 each for Marketplace Rules
4632 and 6130, $5,000 for the OATS violations, and $5,000 for thc
deficient written supervisory procedures.

The sanctions imposed herein shall bc effective on a date set by rhe
Association staff.

III.

OTHER MATIERS

A. The firm understands tha? it may attach a Correctivc Action Statement to
this AWC, which is a statement of demonstrab]e corrective steps taken to
prevent future misconduct. Respondent understands that it may not deny
the charges or make any statement that is inconsistent with the AWC in this
Statement. This Statement does not constitute factual or legal findings by
NASD, nor does it reflect the views of NASD or its staff.

B. The firm agrees to pay any monetary sanctions imposed on it upon notice
that this AWC has bcen accepred and that such payments are due and
payablc, and has attached the EIection of Payment form showing tbe
method by which the firm proposcs to pay any fine imposed.
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C. The firm specifically and voluntarily waives any right to claim that it is
unable to pay, now or at any time hereafter, any monetary sanction imposed
in this matter.

Tbe firm certifies that it has read and understands all of thc provisions of this AWC and
has been given a full opportunity to ask questions about it, and that no ofTer, threat,
inducement, 

or promise of any ki?d, other than the terms set forth herein, has been made to
induce the firm to submit it.

Respondent,
Goldman, Sachs & Co.

5415/05
A 1*Uh 

-
BJr.

Date

NME.-'qr?M?LA?-Hz

TiUE: MD

Rcviewed by:

Counsel for Goldman. Sachs & Co.

Accepred by NASD:

7 //S/05 Tlm 

R 

d-.Dau Thomas R. Gira
Executive Vice Pmsidenr and Deputy
Department ofMarketRcgulation

Signed on bchalf of thc Director of ODA,
by delegated authority

Attachment

Standard Election ofPaymcnt Form
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