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NASH
LETTER OF ACCEPTANCE, WAIVER AND CONSENT
DEPABRTMENT OF MARKET REGULATION

_20030001510-01
TO:  Department of Market Regulation
NASD
RE: C.E. Unterberg, Towhin, LLC, Respondent
Broket/Dealer
CRD Numher 24730

Pursuant to Rule 9216 of NASD Code of Prosedure, C.E. Unterberg, Towhin, LLC (“CEUT" or
“the firm"™) sulislts this Letter of Acospiance, Watver und Consent (*"AWC”) for the gurpose of

" proposing 8 settlement of the alleged rule violations deseribed in Paxt T below, This AWC is
submitted on the condition that, if secspted, NAST) will nat kring any future actions against
CEUT alleging violations based on the same factusl findings.

CEUT understands that:

1. Submission of this AWC is valuntary and will not rssolve this tnatter unless and

uniti] it has been reviewed and accepted by NASD's Department of Market
Regulation and Natioial Adjudicatory Couneil (“NAC™) Review Subsomusiies o
Office of Disciplinary Affaks, pursuant to NASD Rule 92163

y If this AWG is nor accapted, its submission will not ba used as evidence o prove
any of the ellegations against CEUT; and

3. If accepted:

a  this AWC will become part of CBUT"s permanent disciplinary record and
may be considered in any futwe actions brought by NASD or any eiher

regulator against the firm;

h. this AWC will be mada avallable through NASD's publie diselosure
program in response 1o public inquiries about CEUT s dis¢iplinacy record;

. NASD may make & public announcement canserning this ajgreement and

the subject matter thereof In accordance with NASD Rule 8310 and IM-
2310-2; and
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d CEUT may not take eny action or make or parmit to be made any public
statament, including in vegulatory filings or otherwise, denying, directly or
- indirectly, any finiding in this AWC ar cxesds the impression that the
AWC i5 without fachual basis, Nothing in this provision affects CEUT's
testimonial obligations or right to take legal or factual posftions in
litigation or other legal proceedings in which NASD i1 not a party.

CEUT also understands that its experiense in the seourities industry and duciplinarymmma}'
be factors that will be considered in deciding whether to pecept this AWC, That expcncncc and
relevant history are as follows;

CEUT has been a membet of NASD since July 1989, and the firm’s registration
remeins in offett, CEUT does not have avy relovant disaiplinasy history.

I‘
WAIVER OF PROCEDURAL RIGHTS

CEUT #pecifically and voluntarily walves the following rights granted under NASD's Codo of
Procedare:

A.  Tohave a Fonmal Compluint lasued specifying the allepations against CEUT;

B.  To be notified of the Formal Complaint and have th!.' opportunity fo soswar tha
allagations In writing; _

C.  To defend againgt the allagations in s disciplinary heating befors a bearing pansl,
to have & written record of the heating made and fo have e written decision issued;
and : _

D.  To eppeal any such decision to the NAC and then to the U.S. Seourities and
Exchangs Commission and & U.S, Court of Appeals.

Purther, CBUT specifically and voluntarily waives any right to cleim bius o prajudgment of the
General Counsel, the NAC, ur miy smember of the NAC, in connoction with such person's or
hody's participation in dissussions regarding the terms and conditions of this AWC, or other
considerntion of this AW, Including soceptancs or rejection ofthis AWC.

CBUT further epecifically and voluntarily waives avy right to claim that a person violated the ex

parts prohibitions of Rule 9143 or the separmtion of functious prohibitions ef Rule 9144,in
emmecdnn with such pesson's or body's participation in discussions regarding the tetms and
conditions of this AWC, or vther consideration of this AWC, including m acceptance or
Tejection.
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ACCEPTANCE AND CONSENT

In commection with 20050001510, formerly identified as MRD200447633, the staff of the
Department of Market Regulation of NASD (the “staff"} conducted a review of CEUT's
tompliance with NASD’s Trade Reporting and Compliance Engine (“IRACK") nues during the
perind Aptil 1,2004 through June 30, 2004 (“the review period”). The staff also reviewed
CEUT"s written supervisary procedures end aupervisary system with respect to TRACE

reporting.
A,

CEYT hareby accepts snd sonsents, without edmitting or denying the findings,
and solely for the purposes of this procasding and eny other proceading Frought
by ar on behalf of NABD, or fo which NASD is & party, prior to ahearing and
without an adjudication of any issae of law or fact, to the entry of the fallowing
findings by NASD:

1. CEUT failed to zeport to TRACE 257 trangactions in TRACE-sHgible
peouritles executed on w business day dering TRACE system hours within 45
mirmies of the time of execution, ‘Lhese late transactions constinted
spproximately 62 percent of all transactions in TRACE-aligible securities that
CEUT was required 10 repomt to TRACE (409) during the review period,

2. The conduct daseribed in pmgiaph ont¢ songiifites separate and distinet
viclatdons of NASD Marketplace Ruls §230(z) and 4 pattem or practice of fata
reporting without excoptions] cirmstanres in violation af WNASD Conduct
Rule 2110.

3. CEUTs suparvisory system did not provide fur supérvision reasonably
designad 10 achievs complagce with raspect 1o the applicable securities laws
and repulations, and the Rules of NASD, concerning TRACE reparting, At
the beginning of the review petiad, CEUT s supervisory system did not
inofuda any wiitten supervisary procetures coneerning TRACE reporting,
During the review period, CEUT revised its supervisory system to include
wriltsn supervisory prooedurss concerning TRACE xcporiing. Tho written
supervisory procedurss aciopmd dhuring the review period did nat provide for:
(1) a statornent of the eupervisary step(s) to be taken by the idemifisd
person(s); and (2) a statement as to how the completion of the step(s) included
in the writtws supervirary prsedures should be documented,

4, The condut described in peragraph thrse constitutes a violation of NASD

- Conduet Rules 2110 and 3010.
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B.  CEUT also consents to the imposition, at a maximur, of the folfowing sanctjons:

A cengtire and g fine of $15,000 (comprised of 2 $10,000 fine
for the TRACE lote veporiing violatfons and 1 $5,000 fine for
the supervision viclations), :

The senetions imposed herein shall be effective on a date set by NASD staff.
L
OTIER MATTERS

A, CEUT understands that it may sitach a Comrective Action Staterens to this AWC,
which §5 & statement by the Respondent of demonstrable corrsctive steps taken to
mrevent fiture wiseonduct. Respondest may not deny the charges or make any
statement that is inconsistent with the AWC in this Statement. This Statement -
does not constitute factual or lagal findings by NASD nor doet it reflect the views
of NASD or its staff,

B.  CEUT agrees {0 pay sy monetary sanctions imposed on it Wpen notice tha this
AWC has been accepted and that such payments ace due and payable, and haye
attached the election of payment foun showing the mothed by which it proposes
to pay any fine impnsed.

C. CEUT specifically and voluntarily waives any right to elaim that CEUT is unable

1o pay, now or t any Hme hercaflar, any motietary sanction inposed in this
matter. :
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C.E, Untexberg, Towhin, LLC cortifies that a duly avthiorized officer has read and nndermood 3l
of the provisiang of thin AWC and has been given 4 fiull opporfunity to ask questions ebout jt,
and that no offer, threat, fndusement, or promise of axy kind, o&:arthanthgmmaetfbnh
harain, has mmwm&mm}rmmm

C.B. Unterberg, Towbin, LLC

Date: ngé-éfm‘?’ 2o DBy: GJ\( L _

Name: Awudv
Title:; C&aﬁ‘ m.(- (iéf)

hy
| Guunsel Respondent

Ageepizd by NASD:

?/i Lo b | /7""‘ A ‘ée

Date Thomas R. Gira
Executive Vieg Prosident & Deputy
Market Reguintion
Signad on belialf of the Dhvactor uL ODA,
by dulegated authotity.

Atachunents:

Standard Election of Payment Form

20050001510 (fomusrly MRD200447633) 5

P

08



