- NASD |
LETTER OF ACCEPTANCE, WAIVER AND CONSENT
DEPARTMENT OF MARKET REGULATION

20050002689-02

TO: Department of Market Regulation
| NASD

RE:  Chardan Capital Markets, LLC Respondent
Broker/Dealer
CRD Number 120128

Pursuant to Rude 9216 of NASD Code of Procedure, Chardan Capital Markets, LLC (“CHDN")
submits this Letter of Aceeptance, Waiver and Consent (“AWC”) for the purpose of proposing a
settlement of the alleged rule violations described in Part I below. This AWC is submitted on
the condition that, if accepted, NASD will not bring any future acnons aga!nst CHDN allcgmg ,
violations based on the same factual findings.

CHDN understands that:

1. Submission of this AWC Is voluntary and will nut resvlve this matter unless and
" until it has been revicwed and accepted by NASD’s Department of Market
Regulation and the National Adjudicatory Council (“NAC™) Raview
Subcommittee or Office of Disciplinary Affairs (“ODA"), pursuant to NASD Rule

9216;

2. Tfthis AWC is not accepted, its submission will niot be used as evidence to prove
any of the allegations against CHDN; and
3. If acceptod |

a this AWC will become part of CHDN"s permanent disciplinasy record and
may be considered in any fututc actions brought by NASD or any other
gulator against the Onu;

b this AWC will bo mado available through NASD's public disclosure
program in response to public i mqmnes about CHDN's msclplmaxyreoord,

.. NASD may make a public announcement concerning this agmcmcnt and

the subject matter thereof in a:ocordancc wnth NASD Rnle 8310 and M-
8310-2; and .
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d.  CHDN may not take aty action or make or permit to be made any public
'~ statement, including in regulatory ﬁhngs or otherwise, dcnymg, directly or
indirectly, any allegation in this AWC or create the i n:npresslon that the
AWC is without factual basis. Nothing in this provision affects CHDN’s
testimonial obligations or right to take legal or factual positions in
litigation or other legal proceedings in which NASD is not a party. |

CHDN also understands that its éxpaience in the securities industry and disdiphnary history may
be factors that will be considered in demhng whetlies 10 acoept ﬂ:us AWC, That experience and
relevant history are as follows:

The firm has been anNASD membersmoelulyzooz and has no dxsmphnaryh;story
I.
WAIVER OF PROCEDURAL RIGHTS

CHDN specifically and voluntanly waives the followmg nghts granted under NASD’s Codc of
Procedure:

A To have a Formal Complmnt issued specifying thc allcgahons against CHDN

B. Tobe notlﬁcd of the Formal Complaint and havc the opportunity to answer the
allcgatlons in wnung, ‘

C:  To defend against the allegannnn in a disciplinary hearing before a hearing panel,
to have a written record of the hcanng made andto have a written declmon issued;

and

D. To appeal any such decision to the NAC and then to the US Securities and |
Exchange Connnissxon and a U.S. Court of Appeals. . '

Fuxther, CHDN specifically end volm'xtanly waives any right to claim bias or prejudgm:nt of the
General Counsel, the NAC, or any member-of the NAC, in connection with such person’s or
body’s participation iu discussions rcgarding the ferms and conditions of this AWC, or othm-
wnsxdemhon of tlns AWC, including acceptance orrc_lecnon of this AWC, '

CHDN further spec:ﬁcally and voluntarily waives mny right to claim that a pczson violated the ex
‘parte prohibitions of Rnle 9143 or the separation of funchons prohibitions of Rule 9144, in

connection with such person’s or body’s participation in discussions regarding the terms and
conditions of this AWC or other cons:dcrauon of this AWC, mcludmg its aoceptance of
rejection. .



IL
ACCEPTANCE AND CONSENT
In connection with CHDN's 2004 TMMS Examination, thc staff reviewed the following

s - 312 sales in NNM securities for comphanoe with NASD Rule 6130,

s six persons engaged in the firm’s trading and market making activities for Oomphanw
with NASD Registration rules for trading staff in the month of October 2004.

e 322 order/trade records prepared and maintained for the above swuples for

~ compliance with NASD Rule 3110 and SEC Rules 17a-3 and 17a-4.
» 322 trades reporied to ACT fur compliance with NASD Trade Reporting nnd ACT
: rules.
= The firm’s establishment and implemettation of 2 supervigory systema and written

mpemsozy procedures for compliance with NASD Rule 3010, based on written .
supeMsory procedures in. effect doring the month of October 2004.

~ A. CHDN hereby accepts and consents without admitting or denying the allegatmns or
findings, and solely for the purposes of this proceeding and any other proceeding - -
brought by or on behalf of NASD, or to which NASD is a party, priot to a hearing and
without an adjudication of any issue of law or facf, to the entry of the followmg )
findings by NASD:

1. The firm failed to reporttoNasd.aqMarkct Center the correct
symbol indicating whether the transaction was a scll short or gell

short exempt for 48 transactions in eligible securities.

2. The conduct described in paragraph one constitutes separate and
distinet violations of NASD Matketplace Rule 6130(d).

3. The firm's supervisory system did not provide for snpervision
reasonably designed to achieve compliance with respect to the
applicable securities laws and regulations, and the Rules of NASD,
concerning short sales, trade reporhng, and record keeping '
Specifically, the firm's supervisory systam did rot include written
supervisory procedures providing for: (1) a statement of the

- supervisory step(s) to be taken by the jdentified person(s) as
responsible for supervision; (2) a statement as to how often such
- person(s) should take such step(s); and (3) a statement as to how
the completion of the etep(s) included in the written snpawmnry
pmcedum should be documented. - .

U All items reviewed are from trede dates October 14 and 15, 2004, unless noted otherwise above.



,4 The conduct described in paragraph three donstltutes a violation of
NASD Conduct Rules 2110 and 3010.

CHDN also consents to thc imposition, at a maximtim, of the following sanctions::

‘A censure and ﬁ'fine of $10,000 (consisting of a 85,000 fine for the short sales
reporting violatlons and $5,000 for 2 supervision violation).

The sanctions imposed herein shall be effective on a date sct by NASD staff |
1V A
OTHER MATTERS

CHDN undexstands that it may aftach a Corrective Achon Statement to this AWC,
which is a statement by the Respondent of demonstrable corrective steps taken to

prevent fiture misconduct. Respondent may not deny the charges or make any
statement that is inconsistent with the AWC in this Statement. This Statement
does not constinne factual or legal findings by NASD nor does it reflect the views

of NASD or its staﬁ'

CHDN agtees to pay any monetary sanctions imposed on it upon notice that this
AWC has been accepted and that such payments sre due and payable, and have
attached the election of payment form showing the method by which 1t proposes
to pay any fine imposed. : ,

The firm specifically and voluntarily waives any tight to claim that the firm is
nnablctopay. noworatanyumehereaﬁer. Rnymonetarysancuonmposedmthm-
matter. ,

Chardan Capital Markets, U.C certifics that a duly authoﬁzed officer has mad and undastood all
of the provisions of this AWC and has been given a full opportunity to ask guestions about it,
and that no offer, threat, inducement, or promise of any kind, other than the termssetfoxth
hetem,kasbcmmndetomduccCI-DNmmbm:t:t | )

 Chardan Capital Markets, LLC

A5 By Steves lhdal
o : - Name:
Title: Crudent




. Revi

}‘Jddywu

| for Respondent

Accepted by NASD:

_ e

Date

|  Attachments:

Standard Election of Payment Furmt

T hon R Ao
Thomas R. Gira
Executive Vice President and Deputy .
Departmcnt of Market 'Regulation

Signed on bchalfof the Director of ODA

by delegated authority.



