NASD
OFFICE OF HEARING OFFICERS

Department of Enforcement,

Complainant, Disciplinary Proceeding
No. 2005000551401
V.
Hearing Officer:
David N. Garcia, COMPLAINT

CRD No. 1335400,

Respondent.

Upon information and belief, Complainant alleges as follows:

1. Respondent David N. Garcia (“Garcia” or “Respondent”) was associated with a member of
NASD from January 2001 until at least December 19, 2004. Respondent became associated
as a result of the submission of a Uniform Application for Securities Industry Registration or
Transfer (“Form U-4") and remained associated as a result of subsequent amendments to his
Form U-4 to establish qualifications examination “windows.” The last such window ended on
December 19, 2004. Respondent’s employer-member submitted a Uniform Termination
Notice for Securities Industry Registration {“Form U-5") on or about February 8, 2005.
Respondent is not currently associated with an NASD member; however, NASD has

jurisdiction to issue this Complaint pursuant to Article V, Section 4 of its By-laws.
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CAUSE ONE OF COMPLAINT
NASD Conduct Rule 2110, Misuse and Mishandling of Insurance Customer Funds,
by Respondent Garcia

2. Paragraph number 1, above, is realleged and incorporated herein by reference.

3. Between November 16, 2004 and December 4, 2004, Respondent received cash and checks
from customers of an insurance affiliate of his employer-member that were intended to be
applied to the payment of insurance premiums. Schedule A hereto, incorporated herein by
this reference, sets forth by date the amounts received by Respondent. Respondent was
required to deposit the funds into an account established by the insurance affiliate for the
receipt of premium payments; however, he instead used the cash payments, which amounted
to $4,624.09, for personal expenses and retained the checks in his desk drawer. On or about
December 9, 2004, Respondent was directed by the insurance affiliate to deposit the funds
into the premium account. On or about December 10, 2004, Respondent deposited the checks
and, on or about December 15, 2004, he deposited $4,624.09 into the premium account.

4. Applying cash received in payment of insurance premiums to personal expenses, as described
in paragraph 3 above, constituted the improper use of those funds, in that they were intended
for the payment of insurance premiums, not for Respondent’s personal use. Retaining
possession of checks received for the purpose of paying insurance premiums, as described in
paragraph 3 above, was contrary to the intent and expectations of his insurance customers
that the checks be timely submitted for payment of insurance premiums. Together, these acts
constituted conduct inconsistent with high standards of commercial honor and just and
equitable principles of trade and separate and distinct violations of NASD Conduct Rule

2110.



CAUSE TWO OF COMPLAINT

NASD Procedural Rule 8210 and NASD Conduct Rule 2110,
Failure to Provide Information, by Respondent Garcia

5. The allegations of paragraphs 1,3 and 4, above, are reatleged and incorporated herein by this
reference.

6. On or about March 9, 2005, NASD staff sent to Respondent, by first class and certified mail,
a written request for information pursuant to NASD Procedural Rule 8210. The request was
sent to Respondent’s most current residential address according to Central Registration
Depository (“CRD”) records, which was ||| G -
“CRD address”). The requested information was to be provided on or before March 23,
2005. The certified mailing was returned to the staff marked “unclaimed” and the first-class
mailing was not returned. No information was received in response to the request.

7. On or about March 29, 20035, the request for information sent to the CRD address on March
9, 2005, was sent by first-class and certified mail to a variant of the CRD address that
Respondent provided to his employer-member at the time of his termination. That address is
_ (the “variant address”). The requested
information was to be provided on or before April 12, 2005. Neither the first-class nor the
certified mailing was returned to the staff and the staff did not receive a signed certified mail
delivery receipt. No information was received in response to that request.

8. On or about May 13, 2005, the staff sent a second written request for information to
Respondent at the CRD address and the variant address. Each request was sent by first-class

and certified mail. The requested information was to be provided on or before May 27, 2005.



The staff received signed certified mail delivery receipts for the two certified mailings, each
bearing the name “Corrine Garcia.” Neither first-class mailing was returned. No information
was provided in response to the May 13, 2005, requests.

9. Each failure to provide information in response to a request made pursuant to Procedural
Rule 8210, as described in paragraphs 6-8 above, constituted a separate and distinct violation
of NASD Procedural Rule 8210 by Respondent Garcia. Further, such conduct was
inconsistent with high standards of commercial honor and just and equitable principles of

trade and a violation of NASD Conduct Rule 2110 by Respondent Garcia.

PRAYER FOR RELIEF
WHEREFORE, Complainant respectfully requests:

A. Findings of fact and conclusions of law that Respondent committed the violations

charged and alleged herein,

B. An order imposing sanctions upon the Respondent in accordance with NASD Rule 8310.
C. An order imposing such costs of any proceeding as are deemed fair and appropriate under
the circumstances in accordance with NASD Rule 8330; and

D. An order imposing any other fitting sanction.
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Schedule A — Summary of Funds Misused

DATE CHECKS RECEIVED | CASH RECEIVED TOTAL FUNDS
RECEIVED
11/16/04 0- $681.93 $681.93
11/18/04 $2,234.81 $450.00 $2,684.81
11/19/04 $368.60 $617.00 $985.60
11/23/04 $46.00 $295.00 $341.00
11/24/04 $1,166.45 $735.00 $1,901.45
12/01/04 $2,319.66 $502.61 $2,822.27
12/02/04 $863.87 $120.00 $983.87
12/03/04 $1,937.72 $720.60 $2,658.32
12/06/04 $1,119.25 $501.95 $1,621.20
TOTALS $10,056.36 $4,624.09 $14,680.45




