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LETTER OF ACCEPTANCE, WAIVER AND CONSENT. 
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., a D:SCL[:SL??

NO. 2005001285201

TO: Department of Enforcement
Financial Industry RegulaTory A?tboTity (?FrNRA'?

RE: Gary Goldberg & Co., Tnc., Respondcnt

Member Firm
BD No. 6482

Pursuantto NASD Rule 9216 ofFINRA's Code ofProcedurc, Gary Goklberg & Co.. Inc.
bamirs tbis Umaof Accepmce, Wmer aaoCOzlsem I"AWC') for rlr Wrwse of
proposinga settlement ofthe a?eged rule violations dcscnl>ed t>?iow. This AWC is:

submitted on the condition that, if accepted, FINRA will not bring any future actions

against Gary Goldberg & Co., Inc. alleging violations based on the same factual findings
described herein.

L

ACCEPTANCE AND CONSENT

A Respondent hereby accepts andconsents, without admitting or denying thc

findings, and solely for the purposes ofthis proceeding and any other

pmceeding brought by or on behalf of FINRA. or towhich FINRA is a

party, prior to a hcaring and without an adjudication ofany issue oflaw or
fact, t? the entry ofthe following findings by FINRA:

BACKGROUND

Gary Goldberg & Ca, loc. has been a member of FINRA (f?Wa

National Association of Securities Dealers, Inc. or NASD) sincc

June 1.1973. The firm conducts a general securities businoss and

employs 20 registered persons. The firm has no rclcvant
disciplinary history.
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INTRODUCTION

Some mumal fimd companies sell ?hares that charge front-end k?ads. These

mutual fund companies Iypica?ly o?er discOUnLS ai certain pre-determined

Icvels of investmen?s, which are called''breakpoints."  These discounts are
oommonly referred to as"breakpoint discounts."

?n March 2003, FINRA mquired cermin member firms that sold front-end

load mutual fimds to conduct a self-assessment ofbrea?point compliance
(the -Self.Assessment")- FrNRA provided the firms with insm?ctions and

m?crprctahve guidance on how to oomplere the Self-Assessment and report
the results.

Bas? on im evaluation ofthc submi?d Self-Assessment reports, FINRA
dircctcd about 450 mcmbcr firms to. send le?ers and claim forms to their

customers who purchased front-end load mutual funds, notifying them thal
they might be due refunds 

as a ragult of the firms' failures to provide
bJeakpoint discounts. ln additiori, FINRA directed appmxim??ely ] 75 of
those firms with poorrecords of providing br?akpoinr discounts to complete

a comprehensive review of transactions for posmblc missed breakpoints (the

"Trade-by-Trade ReviewD. The level ofremediation that FlNRA required

ofmcmbcr firms was based upon lhe data each firm repor?cd in the Self.
Assessment. In addition, FrNRA commenced fbrmal disciplinary action
against thosc firms that had ?hc most scnous deficiencies in awarding

breakpoint discounts to Nstomers.

ln August 2003, FINRA issued Notice to Membe? 03-47, which, in
providing guidance to firms on the capital treatment ofbrcakpoint refunds

issued through the Self-Assessmcnt and Trade-by-Trade  Review processes,

informed firms that FINRA expected that rcfimds would be made to
customers expcditiously.

This matter grows out ofa national examination that FINRA bcgan
conducting in 2005 f'the Breakpoint Self-Assessment Follow-Up Review").

The primary purpose of the Breakpoint Self-Assessment Follow-Up Review

, 
was to v?n ZWMM iano? with the instructions for the Self-Assessment and

Ted?by-Trade Rcview and to a?Se&? whether firms tirnely and acairarely
completed remedial steps that F?NRA required in 2003. The Breakpoint
Sclf-A?scssment Follow-Up Review also sampled firms' efforts between

2004 and 2005 to assure that customers received breakpoint discounts on an

, 
ongoing basis.
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The Breakpoint Self-Assessment Follow.Up Review condllctcd for Gary
Goldberg & Co., inc, found that ?hc firm failed lo send timely notices to
customers advising them that they may be entitled to ref?mds, and failed, in
cenain insmncts, To provide adequate or timely refunds to custom?, as
discussed below. By r?ason ofthe foregoing. Respondent violated NASD
Conduc[ Rule 2110.

FACrS AND VIO?,ATIVE COND?CT

1) FINRArequimd Gary Goldberg & Co., Inc. to provide wntten
notifications to customers who had purchased Class A mumat fimd
shares smting zhat the firm had experienced a pmblcm delivering
breakpoint discounts and that, as a result, the customer may be mtit?d to
a refund. Ga?y Goldberg & Co., Inc. was required to deliver these

notices on orbefore Jam?ary 15,2004. The firm, howcver, did no?
provide timely not?Ces to customers in 721 out of 721 mstances.

2) FINRA required Gary Goldberg & Co., Inc. to provide rcfim?Is
expedirious!y in those cases where it was aware that customers had not
received the appropriate breakpoint discount. In its review ofrefunds
that Oary Goldberg & Co., Inc. issued in connection with the rmd?-by.
trade review, FTNRA found that ?hc firm fhilcd ?0 provide timely refunds

in 23 instances- Funh?rmore, in its review ofrcfunds that Gary
Goldberg & Co., Inc. issued in connection with the Self-Assessmcnt,
FINRA found that the firm failed to provide adequate refunds in 1 5 of 36
wsmnces-

By reason ofthc aforementioned  conduct, Gary Goldberg & Co., Inc,
violated NASD Conduct Rule 2110,

B. Respondent also consents to the imposirion of the following sanctions:

? A censure and a fine in the amountof$?9,500.

Respondent agrees ?o pay the monetary Sanction upon noticc that this

AWC has been accepted and that such payment is due and payaWe.

Respondent has submitted an Elccdon ofpayment form showing the

method by which it proposes ?o pay the fine imposed.

Respondent specifically and voluntarily waives any right tD claim that
Respondcnt is unabk to pay, now or at any time hereafter, the monetary
sanction imposed in this matter.
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The sanctions imposed herein shall be cffectivc on a date set by FINRA
staff.

11,

WAIVER OF PROCEDURAL RIGHTS

Rcspoodent specifically and voluntarily waiver the following rights granted under
F?NRA's Code of Procedure:

A. To have a Foimal Complaim issued specifying the allegations against it;

B. To be notified oftbe Formal Complaint and have the opportunity to

answer the allegations in writing;

C. To defend against the allegations in 
a disciplinary hearing befbm a hearing

panel, to have a writmn record ofthel?aring made and lo have a writ?cn

decision issuecl; and

D. To appeal any such decision to the National Adjudicatory Council

("NAC") and then to the U.S. Securi?es and Exchange Commission and a

U.S. Court of Appeals.

Further, Respondent specifically and voluntarily waives any right to claim bias or
prcjudgment ofthc General Counsel, the NAC, or anymember of the NAC, in

connection with such person's or body's participation in discussions regarding thc Derms

and eonditions ofthis AWC, or other consideratio? of this AWC, including acceptance or
rejection ofthis AWC.

R?spondent further specifically and voluntarily waives any right to claim that a person
violated th* 4 par?prohibi?ions ofNASD Rule 9143 or the separation of fmctions
prohibitions ofNASD Rule 9144, in connection Wi?h such person's or body's
participation in discussions regarding the terms and conditions of this AWC, or other
consideration of this AWC, including its acceptance or rejection.
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III.

OTHER MATTERS

Respondent widerscands that:

A. Submission ofthis AWC is vohi?mry and will not Tesolvc this matter
unless and until i? has been reviewed and accepted by the NAC, a Review

Subcommittee of the NAC, or the Omcc of Disciplinary Affairs (* 'ODA"),

Futsuantto NASD Rule 9216:

B. Tf 0€? AWC is not accepted, its submission will not be used as evidence ro

prove any of the allegations against it;

C. If accepted:

1. this AWC will become part of Respondent's permanent
disciplinary record and may be considered in any future actions

brought by ??NRA 
or any othcr regulator against ir,

2. this AWC will be made available through FINRA's public
disclosure program in response to public m?umes about

Respondent's disciplinary record;

3. FINRA may make a public amlouncement concerning this

ag??mcnt and the subject matter thereofm accordance with
NASD Rule 8310 and IM-8310-3; and

4. Respondent may not take any action or make or permit to be made

any public statement, including m regulatory filing? or otherwise,

dcnying, dixctly or i?dimct?, any finding iii this AWC or create
the impression that the AWC is without factual basis. Respondent

maynottakeanyposi?ion in anypmcecdingbrought by or o?

behalf of FlNRA? 
or to which FiNRA is a party, that is inconsistent

with aoy part of this AWC. Nothing in this provision affects
Resporident's righr to take legal or factual positions in litigation or
other legal proceedings in which ?lNRA is T?ot a pm?y: and

f
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D. Respondent may a?t?ch a Corrcc?ive Action Statement to this AWC that is

a statement ofdemonstrabie corrective Stcps takcn to prevent future
misconduct Respondent understands that it may not deny the chargas or
make any statement that is inconsistentwith the AWC in this Statement.

This Statement does not constitute facwal or legal 5ndingt by FlNRA, nor
does i? reflcct the views of FINRA or i? staff.

Rcspondenr certit?cs that it has read and und?stands all ofthe provisions of this AWC
and baa been given a full opportunity to ask questions abour it; that Respondent has
agreed To its provisions volunmrily; and that no offer, thraa?, inducement, or promiw of
any kind, other than the terms set forth herein and the prospect of avoiding the issuance

ofa Complaint, has bean made to induce Respondent to submit it.

Gary Goldberg & Cq? Tnc.

4/IGCOA
By: 
CATCGICSGF

-Date Gazy M.GoldbeTg 1nesidem

Accepted by FINRA:

,GIA.1 

09 Signed on bchalfofthc
Datc Director ofOA,by delepted authority 

17HdGr-?
Michael J. Newman

Senior Regional Colmsel

FlNRA Department of Enforcement
581 Main Strcc?, Suite 7?0

Woodbridge, NJ 07095

732-596-2030; 202-721-6557




