NASD
LETTER OF ACCEPTANCE, WAIVER AND CONSENT
NO. 2005001720501

TO; Department of Enforcement
NASD

RE: GaryEar! Evans
General Securities Sales Supervisor
CRD No. 1148015

Pursuant to Rule 9216 of NASD Code of Procedure, Gary Earl Evans (hereinafter referred to as
*Evans” or “Respondent”) submits this Letter of Acceptance, Waiver and Consent (“AWC") for
the purpose of proposing a settliement of the alleged rule violations described in Part |l below.
This AWC is submitted on the condition that, if accepted, NASD will not bring any future actions
against Respondent alleging violations based on the same factual findings.

The Respondent understands that:

1. Submission of this AWC is voluntary and will not resoive this matter unless and
until it has been reviewed and accepted by NASD's Department of Enforcement
and National Adjudicatory Council {(“NAC™) Review Subcommittee or Office of
Disciplinary Affairs (“ODA"), pursuant to NASD Rule 9216;

2, If this AWC is not accepted, its submission will not be used as evidence to prove
any of the allegations against the Respondent; and

3 If accepted:

a. this AWC will become part of the Respondent’s permanent disciplinary
record and may be considered in any future actions brought by NASD or

any other regulator against him;

b. this AWC will be made available through NASD's public disclosure
program Iin response to public ingquiries about the Respondent’s

disciplinary records;

c. NASD may make a public announcement conceming ihis agreement and
the subject matter thersof in accordance with NASD Rule 8310 and IM-
8310-2; and

d. The Respondent may not take any action or make or permit to be made

any public statement, including in regutatory filings or otherwise, denying,
directly or indirectly, any finding in this AWC or create the impression that
the AWC is without factual basis. Nothing in this provision affects
Respondent’s testimonial obligations or right to take legal or factual
positions in litigation or other legal proceedings in which NASD is not a

party.
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The Respondent also understands that his experience in the securities industry and disciplinary
history may be factors that will be considered in deciding whether to accept this AWC. That

experience and history are as follows:

Gary Ear! Evans entered the securities industry in July 1983, as a Direct Participation
Programs Representative with an NASD member firm. He subsequently associated with
three other NASD members before registering with Prudential Securities, Inc., n/k/a
Prudential Equity Group, LLC (“Prudential Securities”) in June 1998. Evans joined
Wachovia Securities, LLC (“Wachovia®) in July 2003, when Prudential Securities
transferred its retail brokerage operations to Wachovia. He served as branch manager
of Prudential Securities’, and later Wachovia's, branch office in Lubbock, Texas from
June 2001 through December 2003, when he left Wachovia. In April 2004, Evans
registered with Wealth Management Group, an investment advisory firm, as an
Investment Advisor. He re-entered the brokerage industry in December 2005, when he
registered with an NASD member. He is currently registered with member firm MML
Investors Services, Inc. During his career in the securities industry, Evans obtained
Series 7, 9, 10, 22, 31, 63 and 65 securities licenses. He has no prior disciplinary

history.

I
WAIVER OF PROCEDURAL RIGHTS

The Respondent specifically and voluntarily waives the following rights granted under NASD's
Code of Procedure: .

A To have a Formal Complaint issued -specifying the allegations against
Respondent;

B. To be notified of the Formal Complaint and have the opportunity to answer the
allegations in writing;

C. To defend against the allegations in a disciplinary hearing before a hearing
panel, to have a written record of the hearing made and to have a written

decision issued; and

D. To appeal any such decision to the NAC and then to the U.S. Securities and
Exchange Commission and a U.S. Court of Appeals.

Further, the Respondent specifically and voluntarily waives any right to claim bias or
prejudgment of the General Counsel, the NAC, or any member of the NAC, in connection with
such person's or body's participation in discussions regarding the terms and conditions of this
AWC, or other consideration of this AWC, including acceptance or regjection of this AWC.

The Respondent further specifically and voluntarily waives any right to claim that a person
violated the ex parte prohibitions of Rule 9143 or the separation of functions prohibitions of Rule
9144, in connection with such person’s or body's participation in discussions regarding the
terms and conditions of this AWC, or other consideration of this AWC, including its acceptance



Letter of Acceptance, Wagur and Consent

2005001720501/Gary Eart Evans

or rejection.

ACCEPTANCE AND CONSENT

A. The Respondent hereby accepts and consents, without admitting or denying the
findings, and solely for the purposes of this proceeding and any other proceeding
brought by or on behalf of NASD, or to which NASD is a party, prior to a hearing and
without an adjudication of any issue of law or fact, to the entry of the following

findings by NASD:

Background and Underlying Misconduct

During the period from approximately May 1994 through May 2004, registered
representative Edward T. Dold (“Dold”) operated a Ponzi scheme by which he
raised approximately $2.4 miilion from at least eleven, mostly elderly, Prudential
Securities, and later Wachovia, customers. Dold perpetrated the scheme by
soliciting several of his customers to invest in a fictitious entity by the name of
LW, Inc. To entice the customers, Dold provided them with documents, which
he had secretly prepared on Prudential Securities letterhead, that falsely
represented, among other things, that an investment in LW In¢. was suited for “a
client whose nature is conservative,” and that investments in LW, Inc. that were
heid to maturity would present “no risk to [investment] principal.” After he
successfully lured at least eleven customers into making investments in LW, Inc.,,
Dold provided them with bogus periodic statements, also secretly prepared on
Prudential Securities, and later Wachovia, letterhead, that showed growth in their

investments.

By providing the customers with false account statements and making periodic
purported profit payments to them, Dold was successful in getting most of the
customers to make multiple investments in LW, Inc. over the course of several
years. Al of the customers used the check-writing feature on their Prudential
Securities and Wachovia securities accounts to make investments in LW, Inc.
Certain customers also liquidated conservative investments such as certificates
of deposit and government securities to make investments in LW, Inc,

In reality, LW, Inc. was just a bank account controlled by Dold. He commingled
the customers’ funds in the account and, in order to create the perception that
the “investment” was generating profits, used a portion of the funds to make
purported profit payments to earlier investors in the scheme. Doid used the
balance of customer funds for his personal use and benefit. Dold's actions were
taken without the customers’ knowledge, authorization, or consent.

Dold’s scheme was revealed in May 2004, when the executors of the estate of
one of Dold’s long-time customers complained to Wachovia that Dold would not
provide them with account records for the deceased customer's LW, Inc.
investment. Wachovia and it predecessor, Prudential Securities, subsequently.
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launched an investigation that included inspecting Dold's office and reviewing the
hard drive of Dold's office computer. The firms discovered information related to
the scheme, including copies of LW, Inc. bank statements and cancelled checks
for the years 1997-2004, copies of the false accounts statements that Dold sent
to customers, and copies of correspondence to and from customers regarding
LW, Inc. The review of Dold’s computer revealed that he maintained information
regarding LW, Inc. on the computer, and that he used the computer to generate
the false account statements.

Prudential Securities and Wachovia subsequently turned this information over to
criminal authorities and assisted in the criminal prosecution of Dold. The firms
were also able to identify other victims of Dold’s scheme by reviewing all of his
customers' account statements. Prudential Securities voluntarily entered into
settlements with at least nine customers, and paid out over $1.5 million in
restitution. The firm also paid an arbitration award in the amount of over $2
million in connection with an arbitration brought by the deceased customer's

estate.

The Federal Bureau of Investigation subsequently began an investigation that
resulted in a criminal conviction against Dold for money laundering. He was
sentenced to ten years imprisonment and ordered to pay restitution to the
defrauded investors in the amount of $1,931,949. Dold is currently serving his
sentence in a federal prison located in Texas. Additionally, NASD barred Dold
from association with any NASD member firm in any capacity for his conduct

described herein.

Gary Evans' Failure to Supervise Dold

During the period from at least August 2003 through December 2003, Evans
failed to supervise Dold by failing to enforce Wachovia's supervisory procedures
regarding correspondence review, and by failing to adequately respond to “red
flags' of ongoing misconduct by Dold.

As branch manager, Evans was responsible for supervising all branch office
activities and representatives, including Dold. Evans’ supervisory duties included
reviewing all incoming and outgoing correspondence sent to and from the branch
office and following up on “red flags” indicating possible misconduct.

During the period from July 2003 through September 2003, Evans failed to
review, and/or to adequately respond to, certain correspondence between Dold
and the attorney representing Dold’s deceased customer's estate. Specifically,
during the relevant time period, the attorney sent at least two letters, one via US
Mail and the other via facsimile, to Dold at the Lubbock office. Each
correspondence from the attorney referenced LW, Inc. Evan failed to review one
of the letters at all, and failed to adequately follow-up on the other letter dated
August 25, 2003. Evan's follow-up on the August 25" letter consisted of asking
the branch office secretary, if she had ever heard of LW, Inc. The secretary,
who had worked in the office for over twenty years, explained to Evans that “LW"
stood for "Lubbock Warriors,” an AAU basketball team that Doid had been
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involved with for many years. Evans then asked Dold about LW, Inc., and Dold
gave the same explanation of LW, Inc. as the secretary. Dold also explained
that the attorney's letter was simply an inquiry about the team and AAU
basketball business, and was in no way related to his securities business.

Evans' only response was to tell Doid that his personal mail should not come fo
the office, and that he needed to disclose LW, Inc. as an outside business
activity. Evans took no further action such as calling the attorney to verify Dold’s

story.

In November 2003, Evans received a more critical clue about Dold’s fraudulent
activities. On November 6, 2003, the branch secretary showed Evans an LW,
Inc. bank statement, and informed him that she had been receiving the
statements in the branch office for years and had been delivering them directly to
Dold. Evans opened the statement and discovered five canceled checks that
had heen written to Wachovia customers. When he questioned Dold about the
payments to customers, Dold explained that the payments represented refunds
of donations to the AAU basketball team that he coached. Dold again explained
that the activity had nothing to do with his securities business.

Although Evans consulted with upper management regarding his discovery, and
questioned Dold about the payments to customers, he failed to conduct any
independent investigation. For example, Evans did not call the customers and
ask them why they were receiving funds from Dold and LW, inc. He did not
review the statements of the customers who were receiving payments from LW,
inc. to see if their securities accounts reflected any other activity related to LW,
Inc., which they did. Further, Evans did not review other LW bank statements,
which would have revealed additional periodic payments to Wachovia customers.
Finally, Evans did not ask Dold for a contact within the LW, Inc. organization so
that he could verify the financial arrangements between the team and sponsors.
Instead, Evans questioned Dold, and relied on Dold’'s representations without
any independent follow-up.

Such acts, practices and conduct constitute separate and distinct violations of NASD
Conduct Rules 2110 and 3010 by Gary Earl Evans.

B. The Respondent also consents to the imposition, at a maximum, of the following
sanctions:

A monetary fine in the amount of $7,500, and a 45 day suspension from
association with any NASD member firm in principal or supervisory capacity.

The sanctions imposed herein shall be effective on a date set by NASD staff.
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0.
OTHER MATTERS

Respondent understands that he may attach a Corrective Action Statemsnt io
this AWC that is a statement of demonstrable corrective steps taken to prevent
future misconduct. The Respondent understands that he may not deny the
charges or make any statement that is Inconsistent with the AWC in this
Statement, This Statement does not constitute factuai or tega! findings by
NASD, nor doss it reflect the views of NASD or its staff.

Respondent agrees to pay any monetary sanctions imposed on him upon notice
that this AWC has been accepted and that such payments are due and payable
and have attached an Eleclion of Payment form showing the method by which he

proposss to pay any fine imposed.

Respondent specifically and voluntarily walves any right fo claim that he is
unable to pay, now or at any time hereafter, any monetary sanction imposed in

this matter.

The Respondent certifies that it has read and undarstands all of the provisions of this AWC and
has been glven a full opportunity to ask questions about i, and that no offar, threat,
Inducement, or promise of any kind, other than the terms set forth herein, has bean made to

induce it to submit it.

Y/a1[o}

B

Date

Reviewed by:

Ga EUI Evans

Counsel for Respondent
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Accepted by NASD:

(L (05’[:,1 p0ls

Date

Signed on behalf of the
Director of ODA, by delegated authority

A s €+ Lo btk

Karen'E. Whitaker, Regional Counsel
NASD Department of Enforcement

12801 N. Central Expressway, Suite 1050
Dallas, TX 75243

Phone: 972-716-7610 / Fax: 972-716-7646

NASD Reglonal Director
Virginia F. M, Jans, Vice President

NASD, District 6

12801 N. Central Expressway, Suite 1050
Dallas, TX 75243

972-701-8554



Statement of Corrective Action

There are several important facts that I believe need to be included/considered:

o1-d

1. 1did not review any other correspondence related to LW, Inc., except one (dated August
23, 2003), because they were never given/shown to me for my approval/action---I did
not know they existed.

2. As soon [ knew that a bank statement existed which included ectivity with clienty
(November, 2003), I called my Regional Officer, David Oberman, in Dallas, TX. He told
me to call my Regional Compliance/Risk Officer, Joe Nottilo, which I did immediately.
He and | then conferenced with Dold. After the conference call, Mr. Nottilo said he
believed Dold--—that it totally related to basketball----and that no further action needed to
be done. 1 also believed Dold (even the statement was addressed to AAU Basketball with
LW, which we thought was Lubbock Warriors, on the checks). Ialso reported this back
to my Regional Officer, who agreed. We all were convinced by Dold that we were
dealing with a basketball team/league.

3. Mr. Notillo and I told Dold that he needed 1o stop receiving any mail at the office and to
report this as an outside business activity. (Had I chosen to remain at Wachovia, 1 would
have followed up on these recommendations; I resigned in December, 2003.)

“This Corrective Action Statement is submitted by the Respondent. Jt does not constitute
factual or lega! findings by NASD, nor does it reflect the views of NASD, or its staff.”

Thank you,
5}@) God 9 fan|ob
Gary Tf.ns September 27, 2006
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