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'INTRODUCTION | |

Disciplinary Proceedmg No. 2005002244102 was filed on January 20, 2(510,__55& the
Dmmt of Enforcement of the Financial Industry Regulatory Authonty (“FINRA ’) :
(Complamant) Respondent Charltm W. Kromer, Jr. (“K.romer”) submitted an Offer of
Settlement (Offer) to Complainant dated July 18, 2011. Pursuant to FINRA Rule 9270(c), the
Complainant at;d the National Adjudlcalory Council (“NAC”), a Rev:ew Subcomn__nttee of the
NAC; or the Office of Disciplinary Affairs (“ODA™) have accepted the uncontested Offer

- Acoordmgly, thls Order now is issued pursuant to FINRA Rule 9270(e)3). The fmdmgs,




conclusions and sanctions set forth in this Order are those stated in the Offer as accépfed by the
Complainant and appmved by the NAC, |

" Under the terms of the Offer, Respondent has consented, without admitting or denying
the allegations of the Complaint, and solely for the purposes of this pmgeedi_ng and any other
proceeding brought by or on behalf of FINRA, or to which FINRA is a party, to the entry of
findings and vielations consistent with the allegations of the Complaint, and to fhe-impoﬁiﬁon of |
the sanctions set forth below, and fully understands that this Order will become pa:t of
R.eSpondent s permanent dlsclplmary record and may be considered in any future actions bmught
by FINRA. _

BACKGROUND -

Charles'W. Kromer Jr. was registered as a General Securities Representative with FTS
from January 12, 2005 until May 15, 2006. He worked out of the Springboro, Ohio branch.
Immediately prior to his registration with FTS, Kromer was registered as a General Securities. -
' Representative and General Securities Sales Supervisor with another member firm from Janua:jr -
24, 1994 until Jamuary 12, 2005. Kromer first became registered as  General Securities
Representative in October 1982 and was first registered as a General Securities Sales Supervisor
in March 1992 Kromer is currently registered as a General Securities Reprﬁsentati've and
General Secuniles Sales Supervisor with a member firm. |
| FINDINGS AND CONCLUSIONS

1t has been determined that the Offer be accepted and that findings be made as follows:"

i

! The findings herein are pursuant to Respondent Kromer" sOﬁ‘erofSeuIemmtmd arenot binding on any other
pemonorenntynmnedasarespondentlnmisornnyom=rproceedmg,




Sumniag

1. i";om March 2005 to July 2005, Charles W Kromer, Jr., (“Kromer”) made 113'
unsuitable switches of variable annuities (“VAs”) for 74 retail customers. Kromer began making
* these switches shortly after he changed employers and became registered at member firm Fifth
Third Securities, Inc. (*FTS” or “the fim”) in January 2005. Kromer's customers who
exchanged thicit V As paid substantial surrender chargos totaling more than $273,000, had new, . |
longer, surrender periods imposed on them, and had to pay higher administrative and other fees.
The cost to the customers outweighed any benefits they recewedﬁom the new VAQ. The 113 .
switches are identified on Attachment A. ) | _ _
For each of the VA switches, Kromer made mismﬁresentaﬁons and omissions of material facts to.
customers throygh improperly completed Sales Data Sheet (“SDS”) forms and Explanation of |
Investment (“EOI) forms. On the SDS and EOI forms, which were reviewed and sigaed by
customers, Krniner misstated or omitted the remaining sm’renderpenods and the surrender
.charges for thé VA customers held at the prior firm. Kromer also improperly oomﬁleted the
SDSs and EOIs required for these exchanges by failing to explain why switching VAs was more
advantageous than continuing to hold the VAs aiready owned by the customers. Ot the
application forms Krolner also falsely indicated the customers’ investment objectives and labeled
the n-ansactioni as unsolicited, when they were not. | N

2. Kromer was motivated to make these switches, in large par, so that he could
continue to recéive compensation for VA contracts held by these customers after he movéd his
registration to FTS. The VAs his customers had held at his prior employer were .proprietary to
that firm and could not be transferred to FTS. Only after Kromer learned that fact did he cause

his customers té switch their VAs to a VA product that was available through FTS.



3. Dueto the large number of unsuitable VA switches that Kromer soficted and
effected from March 2005 through April 2005 at FTS, Kromer was awarded a 42-inch plasma _
telewsmn (the top prize in a sales contmt) at ] FT S given to the broker with the most revenue for ..
the two-month penod

4, The 113 VA switches Kromer caused his customers to effect were msmtable

_ beeausethecoststhecustomers incurred (the substantial surrender charges, lngher admmwtratwe-.'.

fm,mdmofMOnalndm)alongmthoﬁwrdnSadvamagesofthengw_VA(longu‘-,- e

surrender paioas- higher iitial surrender fees, and higher threshold for mthdmwmgﬁmds |

" without penalty) outwelghed the benefits the customers received from the exchange Momover, . A

these switches ¥ were unsuitable because of Kromer’s cookie cutter appmach, recommendmg and
. causm_ghwcustgmerstopurchasethesameVAswuhthesa:nendem, without taking into
account the individual dlﬁ'erenoes in age, income, and investment needs of hié-cusﬁomcts.

5. Based on Kromer’s misstatements and oxﬁisgi_ons of material fact in the -
. documents used to effect the switches, andsepmatelf@etotheunsdtablenatmofh
switches, Kromer also failed to observe high standards of commereial howor and just and
equitable principles of trade. | |

6. ﬁmﬁ; March 2005 to July 2005, Brian S. Brewer (“Brewer”) was Head of thie |
Principal Rsview Desk (“PRD”) at FTS and was responsible for reviewing and, where

appropnate, approvmg the proposed switches of Kromer’s customers for suitability. -

7. From March 2005 to July 2005, _was the Chief -

- Compliance OfﬁceratFTS
8 Reserved.
9, Reserved.




} .Besmndent _
10 é)‘harles W. Kromer Jr. was registered as a General Securities Representative with
FTS from Januéry 12, 2005 uitl May 15, 2006. He worked out o the Springboro, Ohio branch. "
Immediately pnor to his registration with FTS, Krorer was reglstcwd asa Gmcral Securitics
Representative gnd General Securities Sales Supervisor with another membenﬁrtq from January. . -
24, 1994 untit January 12, 2005. Kromer first became registered o5 a General Securities |
Representhﬁve in October 1982 and was first registered as a General Semﬁ'it'ies Sales Supervisor
in March 1992 Kromens currently registered as a General SecmhesRepresenMveand '
General Secunues Sales Supervisor with a member firm, o
1. Reserved.
12, Reserved. o
| Fifth Third Securities, Inc. o |
13, Fifth Third Securitics, Inc. has been a member firm of FINRA (formerly knownas
NASD) since 1939. FTS is a wholly owned subsidiary of Fifth Third Banoof.p, and has |
approximately 1,343 active branches and 1,564 registered representatives, It is headquartered in
Cincinnati, Ohie, In April 2009, FTS settled a disciplinary matter with FINRA in connéction
with matters alléged herein. - |
. Discussion
Kmmérfs Book of Business Prior to Joining FTS Included Many Vs |
14, émm 1994 until January 2005, Kromer was registered as a General Securities
Representative and General Securities Sales Supervisor at another metmber firm, There, Kromer
was employed a3 an account executive servicing retail client accounts. VAs wereamong the

 products held by Kromer’s customers.



18, !!n January 2005, when Kromer left that other member firm, he was the account
executive for at least 74 customers who held VAs in their portfolios. |
16. As of January 2005, Kromer’s customers attheothermemberﬁ:m hadan
aggregate of approximntely $60 million invested in mutual funds and annuities. Kromer
switched all of :the 74 retail customers from VAs that were proprietary to his former employer, -
Allstate [Name, of Firm] VA2 and Allstate [Name of Firm] VA3 (ﬁe “Allstate VAs”), to VAsat )
s, V . .
| 17. ‘.‘?While at his former employer, Kromer received 12b-1 fees, also known asu-allmg '. | -
comniissions for those soles of VAs to customers who mamtamod VA contracts from one yea‘r'to
the next. As of January 2005, while still at his former employer, Kromer was earmng
approximately $6,000 per month ($72,000 annually) based on trailing commissions for VAs
pmchagedand?éld by his customers. |
 Kromer Joins FTS and Attempts Unsuccessfully to Transfer Allstate VAs fo FTS
. On or about January 7, 2005, Krorter left his former employer and began worlung-.'
at F‘I'S Kromet s change of registration to FTS bécame eﬁ'ectlve on or about January 12 2005,
when he becanﬁe registered at FTS as a General Securities Representanve
19." lFrom January 12, 2005 until April 27, 2006, Kromer was supervised by CAK. an
Affiliate Sales Manager {(“ASM™), based in Dayton, Ohio. Springboro, Ohio, where Kromer
worked, is located approxlmateiy 15 miles south of Dayton.
20. Kromer was hired at FTS as a Senior Retail Investment Consultant.
21.  Atoraround the time that Kromer deo:ded to switch his regislmtion to FTS, he
mtended tOetranfsfer VA accounts held by customers at his former firm to FTS through the - ¥

Avtomated Customer Account Transfer (“ACAT") procedure. Soon after becoming registered af




FTS, Kromer began contacting customers to arrange to l;ave theit VAs transferred. -

2 on or about February 17, 2003, aflr Kromet attempted to transfer Allstate VAs to
FTS, Kromer was mformedthatﬂle Allstate VAs could not be transfened to accounts atFTS
because they nge ‘proprietary to his former firm.

23.  Thereafter in February 2005, Kromer undersiood that be would not be able to |
coliect oommisisfons or other trailing compensation for his customers’ holdings at his former -
employer that Were ot transferred to FTS. |

- Kromer Begins Unsuitable Switching of Customer VAs

24, Aﬁerdeterm:mngthatAllstateVAs couldnotbetransfe:redm FTS, andthathe 7
would lose the umhng cummssmns associated with those VAs, K.romer sought to have
customers swm:h out of their Allstate VAs and into VAs offered at FTS. _

25.  Thereafter, beginning in or about February 2005, Kromer solicited customers who
held Allstate VAs at his fprmer employer to switch to the IﬁG GoldenSelect Premlum Plps V.A-
(“ING GoldenSelect™) that could be purchased aod held at FTS, . |

26. - Eventually 74 customers, following Kromer’s recommendations, exchaniged their |
Allsate VAs f6r VAs offered through FTS. Kromer rocommended, and each customer
purchased, the same VA -- the ING GoldenSelect VA -- Withthg same nders (th'eMax?%
Solution death bénefit rider and the Minimum Guaranteed Income Benefit rider). The customers, |
- however, ranged in age from 25 to 84 years old, with incomes that ranged-ﬁ'c')m as low as
-$25,E)00 per year up tq,$500,000 per year. Of the 74 customers, lyousehold pet. worth ranged -
from $100,000 to more than $2 million and investment portfolios rangéd:from less than $50,000 '_

to more than $500,000,



' Kl"m'mza'E 's Switches were Unsuitable to Customers Due 1o Surrender Charges for
: Albme VAs and Higher Surrender Periods, Higher Penalties, Lower Withdrawals
Without Penaloa, and Higher Administrative C'lmrges of the New VAs
27.  Inrecommending to his customers this switch of VAs from Allstate to ING
GoldenSelect, and then effecting the il3 transactions, Kromer engaged in unsuitable transactions
for those 74 cuﬂtomzrs because:
a. The 74 customers paid substantial surrender charges, totaling more than
$273;000; |
b ByinvesﬁngiﬁthemGGoldenSelethA,eachcustommsmnedai_lew_ -
surrender period that was longer than the surrender period for the Allstate VAs
(nine years instead of six), and faced a higher initial penalty (a high of eight
percent versus a high of six percent) for early withdrawal; |
c. Customers could withdraw up o 15 percent of the balance of their Allstate
- VAswithominmpenalﬁesbmedonlywimdmwupm 10 percent -
;1nder the ING GoldenSelect VA without incurring withdrawal fees; and .
d. The ING GoldenSelect VA imposed higher administrative costs on Kromer's.
customers than the Allstate VAs, |

Kromer's Customers Paid Substantial Susrender Charges As a Result of the Unsuitable Swit
Were Assessed Ionger Surrender Periods, and Faced Higher Surrender Penalties

28.  The Alistate VAs held by Kromer’s customers at the prior firm nnposed six-year
surrcnder penods for the initial investments and each subsequent investment; dunng the
surrender periods, the customers cou!d not sell their VAs without incurring surrender charges.
Because Kromer’s 74 customers who switched from their Allstate VAs 1o the ING GoldenSelect

VA remained subject to surrender charges for selling their Allstate VAs, they paid surrender



charges, rangmg from approximately four to five percent In total, Kromer’s custt:;mm paid
more than $273 000 in surrender charges as a result of Kromer’s unsmtable switches,
approximately four percent of the amount of money Kromer’s customers switched from Allstate
YAs to ING GoldenSelect VAs at FTS. |

29,  The surrender charges under the Allstate VAs were six percent in the first year
customers heldithe VAs and decrleased each year the customers held the VAs.. A.nyr customers
who remained invested in the Allstate VAs for morc than six years could sell their VAs without

incurring any sutrender fee.

TATE [NAME OF FIRM] VA 2 NDER PE O‘DIY‘

NUMBER OF 0 1 | 2 3 | 4 5 6 .
YEARS CUST. :

HELD VA : ‘
CHARGE(%) | 6 3 4 3 2 |1 0
INCURRED AT ' :

TIME OF
SURRENDER

— ALLSTATE [NAME OF FIRM] VA 3 SURRENDER P:mobﬁzm_ .

NUMBER OF 0 ) S 2 3 4 5 6
YEARS CusT.
HELD VA .
CHARGE (%) 6 5 5 4 | 3 2 0
INCURRED AT ' '
TIME OF
SURRENDER

30. InFebruary 2005, Kromer nderstood that a customer who switched out of one of
the Allstate VAs to the ING GoldenSelect VA at FTS would incur a new, longer surrender period
for that VA. Under the terms of the ING GoldenSelect VA, the surrender period was nine years.

Any customer seeking to withdraw funds from the ING GoldenSelect VA during the first four



years of the coritract would incur the full surrender charge of eight percent with the surrender |
charge decréuipg each year thereafter:

ING GOLDENSELECTV RRENDER PER} EARS _

NumBeroF. | 0 | 1 |1 2 | 3 | 4 | 5 3 7 1 8 | 9
YEARS HELD . A
VA

CHARGE | 8 8 | 8 8 7 6 5 3 1] 0
" INCURRED AT.

TIME OF

Smmmmm

31 Smtchmg to the lNG GoldenSelect therefore d1d not benefit any of Kromer 3
customers: each incurred a substantial surrender charge, each switched a VA with a six-year o
surrender period for one with a nine-year surrender period, and each had a higher surrender

charge on the new ING GoldenSelect VA.

ING GoldenSelect VA — Instead of the 15 Percent Penalty-Free Withdra ers Enio
With the Allstate VAs. _

32.  The Allstate VAs that Kromer’s customers surrendered to buy the ING

GoldénSelect VAs allowed a customer to withdraw up to 15 percent of the balance in the VA
without incurring a penalty. The ING GoldenSelect VA that Kromer’s customers purchased
allowed a customer to withdraw only 10 percent of the balance without a penalty.

3.  Selling the Allstate VAs and purchasing the ING GoldenSeleot VA
disadvantaged _Kromer’s clients: the amount of funds that customers could withdraw ﬁ'om their
VAs without penalties was reduced by one-third from 15 percent to 10 percent. |
Kromer’s Customers Paid Higher Administrative Charges

4. ?I'ﬁe Allstate VAs Kromer’s customers surrendered had lower administrative

10 -




|
charges (.10%) than the charges imposed by the ING GoldenSelect VA (15%).
35. - By switching customers from the Allstate VAs to-the ING GoldenSelect VA,
 customers were obligated to pay an annual administrative charge of $40 for annuitiés with values "
less than $100 090 Customers would not otherwise have paid such an admmxsirauve fee if theu' :
'amuutm were ot switched. In accordance with the terms of the prospectus for the ING .
GoldenSelect VA, customers in at least 100 of the transactions would have paid the $40 charge
 in at least the ﬁ;st year, based on the amount of customers’ initial premiums. |
36. Kromer’s customers were therefore disadvantaged in sw1tchmg from the Allstate. -t
VAsito the: ING GoldenSelect VAs due to the increased admlmstranve chnrges
Kromer's Qustomem Were Saddled With Other Ch_m_m
" 37.  The charges that customers incurred with the ING GoldenSelect VAs for certain -
other features were likewise higher than ha they remained in the Allstate VAs. Every customer
 who switched ifto the ING GoldenSelect selected the 7% Max Solution deathbem-.ﬁtand |
therefore incurred a Mortality and Expense Risk charge of 1.95% and an Asset-backed
" Administrative charge of 15% for a total charge of 2.10%. These charges were bigher than the
total charge of 1.85% customers with Allstate [Neme of Firm] VA3 paid who had the eahanced
death benefit rider, | :
| 38 Every customer who switched in to the ING GoldenSelect VA elected the
Minimum G‘uaranteed Income Benefit Rider and therefore incurred an additional charge of 1.5% '

for a total:charge of 3.60%, which was higher than the total charge of 2.2% in the Allstate [Narne

~ _ of Firm] VA3 policy for the income rider.

'Kromer Made Misrepresentations and Omissions of Material Fact to Customers

39. In2005 at FTS, in order to effect a switch from one VA to another-VA_-— also

1



kniown s a 1035 exchange -~ the firm’s pmedum required that the following FTS forms be

y c‘:bml.aleted z_mcurately and signed by the FTS broker, signed by the customer, and then reeeivé; T |
supervisory apérdval by PRD:

| & The Sales Dota Sheet (‘SDS ) and

b. The Explanatxon of Investment form (*EOI"’).

40.  In2005, in order for Kromer 10 effect a purchase of the ING GoldenSelect VAas.

part of a VA switch at FTS, he was required to accurately complete and have the customer sign o

these forms before fomardmg them for approval by PRD:
a. <1NG GoldenSelect Deferred Variable Annuny Customer Data Form,
b, ING Transfer/1035 Exchangs Request; and the |

e ING Notice Regading Replacement, '

41, . petween March 2005 and July 2005, for each of the 113 switches, Kromer
completed and subm:tted to FTS a SDS, EOI, ING GoldenSelect Deferred Vanable Annuity
Customer Data Form, ING Transfer/1035 Exchange Request, and ING Notlce Regardmg
Replacement. )

42, Forall of the 113 VA contracts that Kromer submitted for his 74 customers,
desplte individual diffctenoes in customer investment experience, investment ob]ecuves and L
ages, Kromer mcluded identical optional riders to the conn-acts mcludmg _

a. 'I’he Death Benefit Option of “Max 7 % Solutlon and . o | j A
b. The “Minimum Guaranteed Income Benefit (MGIB).”

‘ Kromer\Made Misstatemenits and Material Omissiam When He Filled Out the Fifth
Third Salas Data Sheets

43,  Kromer completed an SDS for each of the 113 swntch apphcauons he ,eﬂ"ected on

12



behalf of his customers.

44.  In2005, 2 completed SDS was required to include, among other things, the
security currently held by the customer, the proposed new security that is the sgbject of the |
switch, the pen;hies or fees the customer would incur for sellipg.the existing security, the credits |
| -or imqmeo‘rqa;shbonusesthgttheclientwould:eceiveforthenewinvesment,mdthemhnal_e

why_a_sWitch- to the new product was advantageaus to the customer. _

45. Foreach of the 113 SDSs, aspaﬂofSectxon 1 entitled Customerlnformauon,
Kromcr was respons:ble for entering accurate mformanon regarding each customer’s mveslment .
h:stor_v and i investment objectives. .

46, Speclﬁcaliy, for each customer, Kromer was required to selecta smgle mponse ! |
box that accurately reﬂechedthe individual customer’s information on the SDS, to each ofthe .

- following questmns. )
A When do you plan to make principal w:thdrawals ﬁ'om this investment?
- b What best defines your objective for this mvestment? (empha&s m ongma[)
c. . What is your approach to investing?
d -H_aw long could you cover monthly living expenses w1th cash and liquid
in%eshnents you cutrently have on hand? o
e What type of investments have you purchased in the past?

47.  For the question, “When do you plan to make principal withdrawals from this | |
investment?” Kromer marked the box “More than 10 years” for each of the 113 customer SDSs.

48.  For the question, “What best defines your objective for thig inve_s@ent?”
(emphasis in o%iginal), the insnucﬁon's.éalied for only one of the followiﬁg to be checked;

| a, ;Preservation of Capital; | o

e
: 13



b. ;n’;ome;

c. | Tax-advantaged Investment;

d.  Capital Appreciation; or

e.  Aggressive Growth. |

49.  For every one of the 113 SDSs that Kromer o‘omplewd, he checked off all ﬁve: |
| boxes, reptesentmg all five potentlal investment objectives listed on the form. |
L 50. lt is inconsistent with'investment strategy and therefore inaccurate and mlsleedmg

for Kromer to have selected all five of the potential investment objectwes for this specific |
lnvestment. |

51 For the question “What is your approach to investing?” the instructions called for
only one of thexfollomng to be checked:

a. Stable: Wlihngto accept little or no ﬁsk; |
- b. bomcrvative: Willing to accept a low level of risk;
c. Moderate Willing to accept 2 moderate level of ﬁsl;;
4. Aggressive: Willingto acoept a high level of risk; and
e ESpeculative: Willing tolacoept the highest level of risk. '

52 providing a response to the question *“What is your approach to investing?” fmr
each of the 113 SDSs, Kromeér marked both “aggressive” and “moderate.”

53. For the question “How long could you cover monthly living expenses with cash
and liquid investments you currently have on hand?” Kromer marked the box “12 months or :
more” for each of the 113 SDSs. |

54, Foreach of the 113 SDSs, as part of Section 3 entitled “Policy Information,”

Kromier was responsible for entering information regarding “Contract Rates” but failed to enter

14



|
]
that inférmauoj}: for any of the 113 SDSs.
55. Por each of the 113 SDSs, as part of Section 4 entitled “1035
Excha.nge/'l‘ ranisfer/Rollover questionnaire” Kromer was responsible for entering a “yes” or “1;0“
Iesponse to the question: “Will client incur a penalty, as a result of trausfemngfexchangmg the
ongmal product?" ' | | ‘
56, Foreach of the 113 SDSs, Kromer marked the “no” box, disclosing, incorrectly;
-thatAIlstatcw:!isnot imposing & surrender charge orpmaltyonﬂlecustomeraspm'tofthe o
switc::h. | o
57. Kromer 8 disclosure on each of the 113 SDSsthattherewasnopennhywasfalse
In fact, all of the 113 switches effected by Kromer incurred pmalues from Allstate when the VAs a
were switched.:

58 Foreach of the 113 SDSs, as part of Section 4 entitled 1035
Exchange/Transfer/Rollover questionnaire” Kromer was responsible for entering a response to .
the question “Why is this new product advantageous for the client?” Forall but 13 of the, 113
SDSs, Kromer entered “(See Attached)” but in fact did st include an attachment to the SDSs as
1mphed by his entry

39. = Despite knowing that his customers facedsmrrcndercharges if they soldthe
Allstate variable annuity in 2005, Kromer failed to disclose the surrender charges on any of the *
“113 SDSs ke completed durmg the review period, as requued

Kromer Made Mlssmtmem:s and Material Omissions When He I"Wled Om the Fifth
T?urd Explanation nf Investment Forms

60. . During the review period, Kromer was required to complete an EQl as a

' prerequisite for any customer to buy a variable annuity or variable life insurance product.

15



61. 5Ki_omer was responsible for completing tﬁe EOI ac-curately, having the custﬁmer
review and sign the form, and for signing the form himself. | | - L

62.  FTS procedures for completing an EOI also requu‘ed the customer tobiaée his or. o :
her initials next to approximately ten (10) mm in the document that disclosed information . -
about the nature on an investment in the specific vaﬁable annuity or variable life msm'ance
modve. - |

63. One paragraph of the EOI that required a customer slgnature was entttled
“CONTRACT CHARGES” (alt caps in EOI). The paragraph reads as follows:

! understand my policy will be subject to ongoing charges and '
expenses as described i the prospectus. 1 further understand that -
my policy will be subjectto a___percentage surrender charge in_

yearﬁne.decliﬁingtoO“Aattheendofyear___ | .

64. Incompleting the “CONTRACT CHARGES” paragtaph, Kromer was responsible -
for inserting the-correct values for the surrender charge and year the mendercharge peached ‘
zero percent.

65.  During the review period, in 108 EOIs that Kromer completed for his customers
to purchase the ING GoldenSelect VAs, he incorrectly noted a périod of ten years, while the
correct period according to the prospectus was nine years. | ‘ | _

66 The EOI also contained a section entitled “Request to Switch -Ii:uéstnient"_(bold -
-in ofiginal).- In that section, Kromer was responsible for i@ﬁﬁhg the inywtment that the
customer was lifquidating to make the current investment. Kromer was aiso required to disclose: -
) ﬁow long ago the customer made the investment that was being liquidated;

& The surrender charge or deferred sales charge that the éustomer will incur upon

- 16



: éliquidating that investment;
o Whether the liquidation was solicited or unsolicited; and
. ﬂhe “reason(s) for the changes, and/or the anticipated benefit(s) to the
“customer....” | |

67.  Kromer was required to complete the Request to Switch Investment section on the
EOIs for each of the 113 switches since customers liquidated investments held at his former -
employer in order to invest in VAs at FTS, -

. 68. jncompleting the EOIs for customers, Kromer falsely disclosed to each customer
thatfkthe customier would incur no surrender charge, when in fact, each customer had topaya
surrender charge. Kromer made that representation by writing in “$0" (zero dollars) in surrender
charge or deferred sales charges on each EQL _

69.  Kromer’s notation regarding the surrender or deferred sales charge fot liquidating
the Allstate VA was inaccurate and misleading to customers who thereafter signed the form,
agreeing to s“d@ch investments.

©70.  Incompleting all but three of the 113 EOIs, Kromer noted that the liquidation was
unsolicited, The notation of “unsolicited” on those EOIs was inaccurate and misleading since
. Kromer had in fact solicited the:customers to switch VAs.

71, Iﬁcompleting 100 of the 113 EOIs, Kromer noted as the reason for the changes or
anticipated benefit to the customer, “(SEE ATTACHED)” but fuiled to attach any documents that
articulated k:oﬁler’s rea;sons for the change or any anticipated benefit to the cu_stomérs.

Kromer’s notation of “(SEE ATTACHED)” failed to adequately WM his obligaﬁon to
complete that section of the form and provide— the required explanation, Fo; eachof the 113 .

switches, Kromer failed to have reasonable grounds for believing that the recommendation was

Y

{
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suijtable for the!cnstomers

72. In the 13 applications where Kromer did provide an attachment purpomng tonote -
the reason for thc changes or anticipated benefit, the explanauons failed to address adequately his
obhgatlon to complete that section of the form.

Kromer Received Sa!mantinl C'ompensmn Jor the Swimkes

73. Based in s:gmﬁcam part on the switches from the Allstate VAs to the ING .
GoldenSelect YAs, Kromer eamed approximately $200,000 in commissions during the period
April 2005 through July 2005. k )

. Between Mach 1, 2005 and April 30, 2005, FTS conducted a sales contest caIled .

 “Bragging Rights” in which the highest producing broker and his or her manager would each wini
7_ 142;iuch plasma television. Kromer was aware of the contest while it was nmnmgandthat the
commissions generated from his VA switches counted towards the awatd. Becauée ofthe. |
commissions generated from Kromer’s VA switches during this period, Kromer wonthe award .

and was pmwded with the television. .

75.  Reserved.

76. Reserved.
77;'. Reserved
7. Reserved
79, il:served.
80. | Reserved.
81.  Reserved.
82 Reserved.
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83, lRueser*ved.
o --Respondcnt Kromer Engaged in Umuitable Variable Anmmy Trmacﬂous
[Reserved] o

' 86. In recommending to a customer the purchase, sale or-switch of any secmty,

broker must ha've reasonnble grounds for believing that the recmnmendatwn is sultable for the

customerupommebmm of the facts, if any, disclosed by the eustomerast_oh,lsoﬂler-s_egunty .

, rholdmgs and as to his financial situation and needs , _
87. Between March 2005 and July 2005, Kromer effected 113 switches ofvanable .
annmtnes for 74 customers that were unsuitable based on the facts known to Kromer regardmgr-'. :
- customers’ ﬁnanclal statusandneeds These transacnonswmunsmtable hecausethe costs of |
-. the umsacnons outweighed any benefit to the cusmmers and because Kromer’ s“mfom
approach, recm’nmending and effecting the purchase of the same VA w:th the same nders, -
dlsregarded substantlal dJiTerences in h15 customers’ ages, incomes; and investment strategies.
88, Based on the foregoing, K:omer failed to comply with his obhgatlons to make
suitable recqrnmendatmns to customers in accordance with NASD Rule 2310 whcnhe
recommended that they switch from the Allstate VAs to ING GoldenSelect Vas,
89. - By reason of the foregoing, Kmmef violated Rules 2310 and 2110. -~
Ieespau&eu;: Kromer Made Misstatements and Omissions of Material Fact to Customers
90. '[Reserved] |
' 91, NASD Rule. 21 104 unposes an independent duty on reglstared reprwenmnves to
observe “h:gh standards of commercial honor and just and equitable principles of wade”

This ohll_ganon includes but is not limited fo refraining from making rmsstaigments and
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5
' omissions of material facts to customers.

92. From February 2005 to July 2005, Kromer made misrepmeﬁfations and
omissions éf material facts to customers who owned Allstate VAs to induce them to swiﬁch to-
2 VA that could b held at FTS. The switches would allow Ksomer to contiaue to receive.
3 éompcnsaﬁ;c)n from the investment ofﬂ:ose customer assets. At the time Kromer made these -
| mpmenmqons and omissions of material facts, he knew or should have known the :
' representations were false. As described above, these material misrepresentations and
omissions fﬁcused on the surrender charges or peﬁé.lﬁes customers faced for sel-liné their VAS |
at Allstate during the surrender charge period, the customers’ iinvesunent-objectives and

history, and the advantages of switching the VA products.

93, | By virtue of his misrepresentations and omissions as described above, Kromer

violated NASD Rule 2110.

. Based on these considerations, the sanctions hereby imposed-by the acceptance of the
Offer are in the:public interest, are sufficiently remedial to deter Respondent from aﬁy future
misconduct, and represent a proper discharge by FINRA, of its regulatory responsibility under the -

- Securities Exchange Act of 1934.
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. SANCTIONS
It is ordered that Respondent be:

Barred from association in any capacity with any FINRA member fim.

“The sanctions imposed herein shall be effective on a date set by FINRA staff. Pursuant .
to FINRA Rule 8313(e), 2 bar shall become effective upon apﬁroval or accepfahée:of this Order.
SO ORDERED. L -

INRA Department of Enforcement
1801 K Street, NW, Suite 800
Washington, DC 20006-1506
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