JUN-19-2206 13:37 From: ‘ To 12493865132 P.278

|

L 4

NASD
LETTER OF ACCEPTANCE, WAIVER AND CONSENT
20050023340-01

TO: Department of Market Regulation
NASD

RE: Goldman, Sachs & Co.
BD No. 361

Pursuant 1o Rule 9216 of the NASD Code of Procedure, Goldman, Sachs & Co. (the “firm” or
“GSCO") submits this Letter af Acceptance, Waiver and Cansent ("AWC") for the purpose of
Pproposing a settlement of the alleged rule violations desoribed in Part I below. This AWC is
submitted on the condition that, if accepted, NASD will not bring any future actions agalnst the
firm alleglng violattons based on the same factual findings,

The firm understands that:

1. Submission of this AWC is voluntary and will not resolve this matter unless and
until it has been reviewed and sccepted by NASD's Department of Market
Regulation and the National Adjudicatory Council (“NAC™) Review
Subcommittee or Office of Disciplinary Affalrs, pursuant to NASD Rule 9216;

2. 1f this AWC is not accepted, fts submission will not be used a3 evidence 1o prove
any of the allegations against the firm; and

3. If accepted:

B this AWC will become part of the firm's permanent disciplinary record
and muy be considered in any fisture uctions brought by the NASD or any
other regulator against the firm;

b this AWC will be made availablc through NASD's public disclosure
progr;’m in response to public Inquiries sbout the firm’s disciplinary
record;

c. NASD may make @ public announcement conceming this agreement and
g;e ﬁ;}eﬁ raatter thereof in accordance with NASD Rule §310 and IM-
10-2; ang

d.  the firm may not teke any action or make or permit to be made any public
statement, including in regulatory filings ot atherwise, denying, directly or
indirecily, any allegation In this AWC or creste the impression that the
AWC is without factual basis. Nothing in thiz provision affects the firm’s
testimonial obligations or right to take legal or fuctual positions in
litigation or other legal proccedings In whick the NASD is not a party.
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The firm also imderstands that its experience in the securities industry and its disciplinary history
may be factors that will be considered in deciding whether 1o accept this AWC,

GSCO became a member of NASD in 1936, and its registration reinains in effect. GSCO
has the following relevant disciplinary history:

) 1n May 2006, NASD accepted GSCO's AWC (20041000178) in which the
firm agreed to 3 censure and a total finc of 320,000, $12,500 of which was
for violations of Conduct Rule 3370 and $7,500 for violations of

Marketplace Rule 6130, from November 2003 to January 2004,

& In Octobar 2005, NASD accepted GSCO's AWC (20050002343), in
which the fiom agreed to a censure and a total finc of $15,000, of which
$35,000 was for violations of Conduct Rule 3370 and $5,000 for violatiung

of Marketplace Rule 6130 I August 2004.

. In July 2005, NASD accepted GSCO's AWC (20042000105) in which the
firm agresd to a censure and a fine of $25,000, of which $5,000 was for
violntions of Conduct Rule 3370, $5,000 for Marketplace Rule 6130, and
£5,000 for Marketplace Rule 69535, in July 2003,

II
WAIVER OF PROCEDURAL RIGHTS

The firm specifically end voluntarily waives the following rights granted under the NASD's
Code of Procedure:

A.  Tohave a Forrnal Complaint issucd specifying the allegations against the finn;

B.  To be notified of the Formal Complaint and have the apportunity to answer the
allegations in writing;

C.  To defemd against the allegations in a disciplinary hearing before a hearing panel,
to huve 3 writien record of the hearing made and to have a written decision issued;
and

D.  To appeal any such decision to the NAC and then to the U8, Securities and
Exchange Commission and & U.S. Court of Appeals.

Further, the finn specifically and volunterily waives any right to claim bius or prejudgment of the
Genernl Counsel, the NAC, or any member of the NAC, in connection with such person’s or
body’s pacticipation In discussions rogarding the terms and conditions of this AWC, or other
consideration of this AWC, including ecceptance, or rejection of this AWC,
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The firm further spevifically and voluntarily waives any right to ¢laim that 8 person violated the
ex parte prohibitions of Rule 9143 or the separation of functions prohibitions of Rule 9144, in
connecrion with such person’s or body's participation in discussions regarding the terms and
conditions of this AWC, or othet ¢consideration of this AWC, including its acceptance or

rejection.

i1,
ACCEPTANCE AND CONSENT

This matter is the result of the Department of Market Regulation's 2005 Trading and Market
Making Surveillance Exeminntion in review 20050023340, for which the on-site portion of the
examination took place on October 24 to 28, 20035.

The staff reviewed the following during the an-site examination for trade dates August 3 and 4,
2005 (the “review period”):

20050023340 (MID)

113 customer and proprietary sale transactions, for compliance with SEC Rules
200(g) and/or 203(b);

114 customer and proprietary sales, for compliance with NASD Marketplace
Rule §130;

49 limit orders exccuted a5 principal, for cormpliance with Conduct Rules 2110,
™-2110-2, and 2320, Marketplace Rules 6440 and 6541, and SEC Rules
11Acl-1 and 11Ac1-4;

4 *non-displayed” limit orders received while holding the “non-displayed”
orders, for compliance with Conduct Rule 2320;

50 limit end market orders cxecuted in a pringipal or riskless principal
capacity, for compliance with capacity reporting under NASD Trade Reporting
and ACT rules;

2 orders for Nusdag sseurities in soft dollar accounts and 50 related excoutions,
for compliance with tradc reporting rules and the sefe hurbor limitations of
SEC section 28(e);

10 open buy limit arders and stop sell limit orders in securities traded ex-
dividend, for compliance with NASD Rule 3220;

37 trades reparted and modified through a mixed capaeity regulatory report,
for compliance with NASD Murketplace Rule 6130;

25 orders in seourities for which the firm was a market center for trades
reported during August 2005, for compliance with the order sizeftype
requirement of SEC Rule 11Ac1-5 (cwrently SEC Rule 605);

28 secwuxity/size/order data statistics published on the firm's monthly order
execution report for the month of June 2005, for complience with SEC Rule
11Ac1-5 (currently SEC Rule 605);

data published on the firm’s quarterly order routing report for the third quarter
of 2605, for compliance with SEC Rule 11A01-6 (eurrently SEC Rule 606);
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25 customer transactions in OTCBB and OTC equity securities, for compliance
with Conduct Rules 2320 and 3110(k);

50 cancelled orders, for compliance with Marketplace Rules 4632(y), 4642(g),
4652(g), 6420(£), and 6620(f) and SEC Rules 172-3(aX6) and (aX7);

10 persons sngeged in the firm's trading and market making activities, selected
from trading staff in August 2005, for compliance with NASD Membership
and Registration Rules;

394 order/trade records prepared and maintained for the above samples, for
compliance with NASD Rule 3110 and SEC Rules 172-3 and 17a-4;

498 wades reported to ACT or TRACS in connection with the above samplos,
for compliance with NASD Trade Reporting and ACT riles;

52 customer trade confirmutions, for compliance with SEC Rule 10b-10;

75 orders in NNM and SC securitics submitted to OATS, for compliance with
NASD Rule 6955,

the firm’s establishment and implementation of “reguiar & rigorous” reviews
of the execution quality of orders sent to other market centers for execution,
based on procedures in ¢ffect in August 2003, for compliance with NASD
Rules 2320 and 3010; and

the firm’s establishment and implementation of a supervisary system and
written supervisory procedurcy, based on procedures in effcct in August 2005,
for compliance with NASD Rule 3010,

The firm hereby accepts and conscnts, without admitting or denying the
allegations or findings, and solefy for the purposes of this proccoding end any
other proceeding brought by or on behalf of NASD, or to which NASD is a party,
prior to a hearing and without an adjudicarion of any issue of 1aw or fact, to the
entry of the following findings by NASD:

1. During the review period, GSCO exceuted scven proprietary short sales
and failed to properly mark the urder tickets as short.

2. The conduct described in paragraph one constitutes separate and distinet
violxtions of SEC Rulc 200(g).

3. During the review period, with rupect to seven proprietary short sale
transactions, GSCO incorrectly repatted each transaction as = long sale.

4, Tre conduct doscribed in paragraph tres eonstitutes separate and distinet
violations of NASD Marketplace Rule 6130.

5. During the review period, GSCO transmitted to OATS 66 reports that
contained inaccurate, insomplete, or improperly formatted data. For
example, in 32 instances, GSCO failed 1o submit & Cancel Report; in 22
instances, it incorrectly submitted an Order/Route Report and execution
dats; in five instances, the firm falled 10 submit Canvel/Replace Report
and/or a Route Report; and i thees instances, it incorrcetly submitted a
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New Otder Report rather than A somabined Order Exccution repart. These
inaccurate and/or ivcomplete repurts represented 88 percent of afl reports
transmitted by the finm during the review period.

6. The sonduct described in paregraph five constitutcs separate and distinct
viplatigns of NASD Marketplace Rule 6958,

B,  The finm alfo consents to the imposition, at 2 miaxinum, of the following
sanctions:

A cengre and & fine totaling $20,000, comprised of 2 $5,000 flne for
violations of SEC Rule 200(g), §5,000 for Marketplace Rulc 6130, and
$10,000 for the QATS vialations.

The sanctions Lmpused herein shall be effective on a date set by the Association
stafl.

) 8
OTHER MATTERS

A,  The firm nnderstands that it may sttach u Corrective Action Statement to this
AWC, which iz a statement of demonstrable corrective steps taken to prevent
future misconduct. Respondent understands that it may not deny the charges or
meke any statement thet {5 inconsistent with the AWC in this Statement, This
Statement does not constitute factual or Jegal findings by NASD, nor does it
reflect the views of NASD or its staff,

B.  The finm agrees to pay any monetary sanclions imposed on it upon notice that this
AWC has been accepted and that such payments arc due and payable, and has
sttached the Eluction of Payment form showing the method by which the firm
proposes to pay any fine imposed.

C. The firm specifigally and voluntarily waives any right 1o claim that it i3 unable to
pay, now or &t any time hereafier, any monctary sanction imposed in this matter,

20030023040 (MID)



*

JUN-14-2885 13:38 From: To: 2483865132 P.7-8

The firm certifies that it has read and understands all of the provisions of this AWC and has been
given a full opportunity to ask questions about it, snd that no offer, threst, inducement, or
promise of any kind, other than the terms set forth herein, has been made 10 induce the firm to

submit it.
Respandent,
Goldman, Sachs & Co.

Yo WK, T By:

Date /
Name: _Naran/Fe-t
Title: Mowigeny Dot

Reviewed by:

Counse! for Goldman, -achs & Co.

Accepted by NASD:

e AT/ YA Y I Dl

Date Thomas R, Gira
Exccutive Vice Presicent and Deputy
Department of Market Regulation
Signed on behalf of the Director of ODA,
by delegated authority

Artachment:

Standard Election of Payment Form
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