FINANCIAL INDUSTRY REGULATORY AUTHORITY
LETTER OF ACCEPTANCE, WAIVER AND CONSENT
NO. 2005002767202

TO: Department of Enforcement
Financial Industry Regulatory Authority (“FINRA™)

RE: Gregory A. Eller
CRD No. 1983768

Pursuant to FINRA Rule 9216 of FINRA’s Code of Procedure, I, Gregory A. Eller
(“Eller”), submit this Letter of Acceptance, Waiver and Consent (“*AWC”) for the
purpose of proposing a settlement of the atleged rule violations described below. This
AWC is submitted on the condition that, if accepted, FINRA will not bring any fitture
actions against me alleging violations based on the same factual findings described
herein.

L

ACCEPTANCE AND CONSENT

A. I hereby accept and consent, without admitting or denying the findings,
and solely for the purposes of this proceeding and any other proceeding
brought by or on behalf of FINRA, or to which FINRA is a party, prior to
a hearing and without an adjudication of any issue of law or fact, to the
entry of the following findings by FINRA:

BACKGROUND

Eller, CRD No. 1983768, entered the securities industry in July 1989 as a general
securities representative and remained registered in that capacity with FINRA-regulated
firms through May 29, 2009. During the period of January 2003 and September 2006
(“the relevant period™), he was a general securities representative with Wachovia
Securities LLC (“Wachovia™). He has not been registered with another broker-dealer
since his termination on May 29, 2009, FINRA retains jurisdiction over Eller pursuant to
Article V, § 4(a) of the By-Laws since the conduct which serves as the basis for this
action commenced prior to his last termination of registration and this AWC is filed
within two years after the effective date of his termination of registration. He has no
prior disciplinary history.
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FACTS AND VIOLATIVE CONDUCT

Wachovia’s CEF Program

During the relevant period, Wachovia participated in 82 initial public offerings (“IPO™)
of closed end funds (“CEFs”). CEFs are investment companies that sell a fixed number of
shares in an initial public offering, after which the shares typically trade on a secondary
market. The sales charges to the customer are built into the offering price of the CEF
purchased at the initial public offering. During the relevant period, the CEFs at issue
included a sales load of 4.5%, from which the underwriters’ fee and sales concession
were paid. The proceeds, after the expenses, were then invested by the CEF based on the
investment objectives of the CEF.

The CEFs had a “stabilization period,” which was the period of time immediately
following the IPO in which the lead underwriter (at least in theory) generally supported
the price of the fund, The CEFs’ prospectuses generally noted that the underwriter may
purchase common shares to stabilize the fund's price or to reduce short positions, and
that this may cause the price of the commeon shares to be higher than it might otherwise
be. Stabilization periods did not exceed 90 days and were generally shorter in duration,

Following the stabilization period, the price of CEF shares in the secondary market was
determined by the market and may have reflected either a premium or a discount of the
shares’ net asset value (“NAV™) excluding the offering expenses. Since expenses to the
customer at the time of the [PO were built into the offering price of the CEF, its market
price generally declined after the stabilization period. Without trading at a discount or a
premium, all other factors being equal, it would have been reasonable to expect the
market price of the CEF at the end of the stabilization period to be approximately 4.5%
below the initial offering price.

Eller’s Unsuitable Recommendations

From January 2003 through September 2006, Eller recommended that certain of his
customers purchase CEFs in the initial public offerings. Generally, he received a
production credit of 3% of the value of the shares his customers purchased at [PO. These
production credits were applied to his commission grid or pay-out percentage.

Despite the generally long term nature of these investments, Eller consistently
recommended that his customers sell these CEFs in the short term, less than 120 days
after they were purchased in the initial public offering. Eller recommended a sale within
120 days of purchasing the CEF in the initial public offering in 76% of the customers to
whom he recommended an IPO purchase. Approximately 96% of the shares those
customers bought in the initial public offering were sold on his recommendation within
120 days of the IPO,
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Eller made the recommendations to buy the CEFs in the initial public offering and sell
them in the short term without a sufficient understanding of the pricing of CEFs and the
risks and rewards of the investment. Eller should not have believed that closed end fund
IPOs would behave like equity [POs, Although the closed end funds he recommended to
customers were designed as long term investments, Eller recommended them for quick
price appreciation and regularly recommended short term sales when that price
appreciation was not achieved, failing to take into consideration that the net asset value of
the fund likely would be approximately 4.5% below the offering price from the start of
trading. Eller’s recommendations to buy the CEFs in the initial public offering and sell
them in the short term contributed to his customers losing approximately $97,000,

Before recommending a transaction, NASD Rule 2310 requires a broker to “have
reasonable grounds for believing that the recommendation ig suitable for such customer
upon the basis of the facts, if any, disclosed by such customer as to his other security
holdings and as to his financial situation and needs.” A broker cannot determine whether
a recommendation is suitable for a specific customer unlegs the broker understands the
nature of the product, as well as the potential risks and rewards associated with the
product, Because Eller failed to fully understand the pricing of CEFs and the risks and
rewards of the investment, Eller did not have reasonable grounds for believing that his
recommendations that his customers purchase CEFs in the initial public offering and sell
them in the short term were suitable.

By engaging in the course of conduct described above, Eller violated NASD Conduct
Rules 2310 and 2110.

B. I also consent to the imposition of the following sanctions:

1. A 15 business day suspension from association with any FINRA
member firm in any capacity; and

2. A fine in the amount of $10,000.

The fine shall be due and payable either immediately upon reassociation with a
member firm following the 15 business day suspension noted above, or prior to
any application or request for relief from any statutory disqualification resulting
from this or any other event or proceeding, whichever is earlier.

1 specifically and voluntarily waive any right to claim that [ am unable to pay,
now or at any time hereafter, the monetary sanction(s) imposed in this maiter.

! understand that if I am barred or suspended from associating with any FINRA
member, I become subject to a statutory disqualification as that term is defined in
Section 3(a)(39) of the Securities Exchange Act of 1934, as amended.
Accordingly, I may not be associated with any FINRA member in any capacity,



including clerical or ministerial functions, during the period of the bar or
suspension (see FINRA Rules 8310 and 8311).
1

WAIVER OF PROCEDURAL RIGHTS

I specifically and voluntarily waive the following rights granted under FINRA's Code of
Proceduce:

A, To have a Complaint issued specifying the allegations against me;

B. To be notified of the Complaint and have the opportunity to answer the
allegations in writing;

C. To defend against the allegations in a disciplinary hearing before a hearing
panel, to have a written record of the hearing made and to have a written
decision issued; and

33 To appeal any such decision to the National Adjudicatory Council
{(*NAC") and then to the U.S. Securities and Exchange Commission and a
U.8, Court of Appeals.

Further, I specifically and voluntarily waive any right to claim bias or prejudgment of the
General Counsel, the NAC, ot any member of the NAC, in connection with such person’s
or body’s participation in discussions regarding the terms and conditions of this AWC, or
other consideration of this AWC, including acceptance or rejection of this AWC,

I further specifically and voluntarily waive any right to claim that a person violated the ex
parte prohibitions of FINRA Rule 2143 or the separation of functions prohibitions of
FINRA Rule 9144, in connection with such person’s or body’s participation in
discussions regarding the terms and conditions of this AWC, or other consideration of
this AWC, inchzding its acceptance or rejection.

i
OTHER MATTERS
{ understand that:
A. Submission of this AWC is voluntary and will not resolve this matter

unless and until it has been reviewed and accepted by the NAC, a Review
Subcommittee of the NAC, or the Office of Disciplinary Affairs (“ODA™),
pursuant to FINRA Rule 9216;



B. [f this AWC is not accepted, its submission will not be used as evidence to
prove any of the allegations against me; and

C. If accepted:

1. this AWC will become part of my permanent disciplinary record
and may be considered in any future actions brought by FINRA or
any other regulator against me;

2, this AWC will be made available through FINRA's public
disclosure program in response to public inquiries about my

disciplinary record,

3. FINRA may make a public announcement conceming this
agreement and the subject matter thereof in accordance with
FINRA Rule 8313; and

4, I may not take any action or make or permit to be made any public

statement, including in regulatory filings or otherwise, denying,
directly or indirectly, any finding in this AWC or create the
impression that the AWC is without factual basis. | may not take
any position in any proceeding brought by or on behalf of FINRA,
or to which FINRA is a party, that is inconsistent with any part of
this AWC, Nothing in this provision affects my right to take legal
or factual positions in litigation or other fegal proceedings in which
FINRA is not a party.

D. I may attach a Corrective Action Statement to this AWC that is a
statement of demonstrable corrective steps taken to prevent future
misconduct. [ understand that [ may not deny the charges or make any
statemnent that is inconsistent with the AWC in this Statement. This
Staternent does not constitute factual or legal findings by FINRA, nor does
it reflect the views of FINRA or its staff,

I certify that I have read and understand ali of the provisions of this AWC and have been
given a full opportunity to ask questions about it, that I have agreed to its provisions
voluntarily; and that no offer, threat, inducement, or promise of any kind, other than the
terms set forth herein and the prospect of avoiding the issuance of a Complaint, has been
made to induce me to submit it.
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Reviewed by:

AN, Cp

Thomas 4. McGonigle, Esquire
LeClairRyan

110§ Connecticut Avenue, N.W,
Suite 600

Washington, D.C. 20036
Counsel for Gregory A. Eller

Accepted by FINRA:
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Date

Grdgdry A. Eller

Signed on behalf of the
Director of ODA, by delegated

authority
Q Cl}l'w——\

Je . Bloom

Senior Special Counsel

FINRA Department of Enforcement
1801 K Street, NW

Suite 800

Washington, DC 20006
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LeClairRyan

1101 Connecticut Avenue, N.W.
Suite 600

Washington, D.C. 20036



