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COMPLAINT

The Department of Enforcement alleges:
SUMMARY

1.  This matter involves a former TD Waterhouse represent'ative, Kale Evans, who
gained access to an 18 year ﬁld individual’s (AV) inheritance by inducing her to open joint
accounts with him including a TD Waterhouse brokerage account which she funded with life
insurance proceeds. These life insurance proceeds represented payments from a policy held by

AV’s father, who had recently died unexpectedly.

2. Evans day traded AV’ s brokerage account and, within about four months, its equity
of $400,000.00 diminished by more than 70%. During the same period, Evans transferred
significant sums from AV’s bank account to his personal brokerage accounts, bank accounts, and

various creditors. This conduct occurred while AV resided with Evans and his family.

3. After AV moved out of Evans® home and leamed of some of the losses that he had

caused, he paid her $35,000.00 without his firm’s knowledge or consent.
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4.  This Complaint alleges that Evans violated Conduct Rules 2510(a}, 2310, 2110 and
IM-2310-2(b)(2) by executing qualitatively unsuitable and excessive trades (first and second
causes); and NASD Conduct Rule 2110 by attempting to settle with AV without his firm’s
knowledge or consent (third cause). The Complaint also alleges that from at least August 2004
through November 2005, i.e., from the time that he induced AV to open a brokerage account
through the time that he paid her $35,000.00, Evans engaged in a course of conduct that was |
inconsistent with high standards of commercial honor and just and equitable principles of trade

in violation of NASD Conduct Rule 2110 (fourth cause).

\

RESPONDENT AND JURISDICTION

5. From June 1, 1998 through December 8, 2005, Evans was associated ‘with FINRA
member TD Waterhouse Investor Services, Inc. (nka TD Ameritrade, Inc.) as a General |
Securities Representative and General Securities Sales Supervisor. From March 29, 2006
through the present, Evans has been associated with another FINRA member in the same

capacities.
BACKGROUND

6. AV’s father, JV, died unexpectedly in a March 2004 motorcycle accident. AV, who
was a 17 year old high school student at the time of her father’s death, was the sole beneficiary

of his life insurance policy.

7.  Evans and JV had been close fiiends since childhood. Shortly after JV’s death, AV
and her three younger siblings temporarily moved to Evans’ home to live with him and his

family.



8.  On August 1, 2004, AV celebrated her 18th birthday. Within the succeeding three
and one half months, her late father’s employer sent her the proceeds of his life insurance policy:
on September 29, 2004 she received $308,000.00 and on November 9, 2004, she received
$206,000; for a total of $514,000.00. AV deposited these proceeds into her account at
Washington Mutual Bank. (“AV WaMu Account”). She had intended on using these funds to

pay for her and her siblings’ coliege educations.

9. Onor about October 19, 2004, Evans persnaded AV to open a TD Waterhouse
Account with AV and Evans as joint tenants on the account (“AV TD Waterhouse Account™).
Evans told AV that a “savings account™ at TD Waterhouse would pay more interest than shé was
receiving from her WaMu account. Although Evans knew that AV had no experience with
brokerage accounts, and for all intents and purposes had no money other than her late father’s
insurance proceeds, he persuaded her to open a margin account. Moreover, although Evans had
no legal or equitable claim to the account proceeds, he persuaded AV to open the account in joint

tenancy with himself.

10.  On October 22, 2004, Evans, who had arranged for signatory authority on the AV
WaMu Account, caﬁsed $250,000.00 to be transferred from the AV WaMu Account to the AV
TD Waterhouse Account. About one month later, on November 30, 2004, Evans caused an
additional $150,000.00 to be transferred from the AV WaMu Account to the AV TD Waterhouse

Account.
i
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ACTIVITY IN AV’S TD WATERHOUSE ACCOUNT

11. Evans controlled the AV TD Waterhouse Account. He initiated all the transactions;
he determined what securities would be purchased and sold and when the transactions would
occur. He did not discuss the trades with AV, Moreover, she did not receive account statements

and was unaware of the activity in her account.

12. Between October 28, 2004 and March 10, 2005, Evans executed 80 trades it 18
different securities, ran up a margin debit balance that ballooned to nearly $450,000.00 by
December 31, 2004, and lost more than 70% of the AV TD Waterhouse Account equity. The

annualized turnover rate for the AV TD Waterhouse Account was 121.7.

| 13. Evans’ trading in the AV TD Waterhouse Account was speculative. It included a
large uncovered short sale and was characterized by concentrated positions, large margin interest
balances, repeated margin calls, and short holding periods. For example, at the end of December
2004, the account held only two long positions, Research In Motion ETD (“RIMM”) and Taylor
Devices (“TAYD”) and the margin debit balance was $448,166.00. At the end of January 2005,
the account was concentrated in a single equity position (RIMM) and the margin debit balance
was $271,536.00. At the end of February 2005, the account held two long positions: RIMM and
Comcast Corporation (“CMCSK”). The margin debit balance was $297,15%.18. The RIMM

trades alone generated a loss of $188,343.00.

14. Evans seldom held any security for more than several days and often purchased and

sold the same security in the same day. One of the securities that Evans repeatedly bought and



sold in the AV TD Waterhouse account was Travelzoo (“TZ0O0”). The following table

describes Evans’ in and out trading in TZ00:

Trade Date | Activity- Security.. | Quantlity
- " |ofshares
1277 .!l04 Buy fZOO 15,000
12/7/04 Sell TZ00 15,000
12/8/04 Buy TZ00 7,000
12/10/04 Sell TZOO 2,000
12121/04 Sell TZ0O 4,100
12/30/04 Buy TZ00 3,000
12/30/04 Sell TZ00O 3,900
12/31104 Buy TZ00 2,000
12/31/04 Sell TZ00 2000

The TZOO trades generated a $36,927 loss.

15. On March 14, 2005, Evans liquidated the securities in the account and wire
transferred the remaining balance of $109,653.27 from the AV TD Waterhouse Account back to

the AV WaMu Account.

MISAPPROPRIATIONS AND TRANSFERS FROM AV’S WaMu ACCOUNT

16. At approximately the same time that Evans was engaging in reckless and
speculative trading in the AV TD Waterhouse account, he was also misappropriating and
transferring funds from the AV WaMu Account to his personal brokerage accounts, bank

account, and creditors. Between August 30, 2004 and March 15, 2005, Evans caused the transfer



of approximately $127,000 from accounts holding AV’s funds to accounts he held jointly with
Cheryll Evans or to his creditors. In Angust and October 2005, he orchestrated a series of
transactions that resulted in a net reduction of $4,500 in accounts holding AV’s funds and a
corresponding increase in accounts he held jointly with Cheryll Evans. These transfers are

described below.

A. The $10.000.00 Transfer to the Evans TD Waterhouse Joint Account

17. Evans and his wife held an account at TD Waterhouéc entitled the Kale Evans and

Cheryll R. Evans Jt. Tenancy account (“Evans TD Waterhouse Joint Account™).

18. On September 4, 2004, Evans transferred $10,000.00 from the AV WaMu Accomnt

to the Evans TD Waterhouse Joint Account without AV’s knowledge or consent.

B. The $50.000.00 Transfer to the Evans TD Waterthouse Trust Account
19. Om October 5, 2004, about one week after AV received the first installment

($308,000.00) of the life insurance proceeds, Evans and his wife created the Kale Evans and
Cheryll Evans Trust. Ten days later, Evans opened the Kale Evans and Cheryll Evans Trust
Account at TD Waterhouse, bearing Account No. I (‘Evans TD Waterthouse Trust

Account™).

20. .On November 30, 2004, Evans transferred $50,000.00 from the AV WaMu Account

to the Evans TD Waterhouse Trust Account without AV’s knowledge or consent.

C. The $32.450.00 Transfers to Evans” WaMu Account

21. In mid-April 2004, about two weeks after AV opened the AV WaMu Account,
Evans and his wife, Cheryll, opened a checking account at Washington Mutual Bank. {“Evans

WaMu Account”).



22. Between September 9, 2004, and March 15, 2005, Evans transferred a total of

$32,150 from the AV WaMu Account to the Evans WaMu Account.

D. The $35.197.38 Transfers for Evans Debit and Credit Card Bills

23. Between August 30, 2004 and December 7, 2004, Evans paid bills totaling
$35,197.38, to his various creditors, including Sears, Discover Card, GM Cardmember Services,

and Citibank, from checks drawn on the AV WaMu Account

E. The $4,500 of Miscellaneous Transfers

24. In August and October 2005, Evan made offsetting deposits and withdrawals from

the AV WaMu Account creating a net loss of $4,500.00 from the AV WaMu Account.

25.  On August 24, 2005, Evans deposited $28,000.00 into the AV WaMu Account. On

the same day, he caused $31,000.00 to be withdrawn from the account. “

26. On October 4, 2005, Evans deposited $5,000.00 mto the AV WaMu Account. On

the same day, he caused $6,500.00 to be withdrawn from the AV WaMu Account.
AV DISCOVERS THE LOSS IN HER TD WATERHOUSE ACCOUNT

27.  In early summer 2005, AV moved out of Evans’ home, unaware of the activity in
her accounts and the losses she had sustained. In late November 2005, after learning that on]y'
about $109,000.00 had been wired from the AV TD Waterhouse Account to the AV WaMun
Account, AV asked Evans about what had become of the $400,000.00 that had been transferred

to the TD Waterhouse Account in late 2004,

28. Inresponse to AV’s inquiry, Evans agreed to meet her in a park in Escondido,
Califormia on or about November 25, 2005, to discuss her account. At the park, Evans produced

no documents or records but gave AV a check in the amount of $35,000.00.



29. On or about December 1, 2005, AV walked into a TD Waterhouse branch office,

inquired about the activity in her account, and requested copies of account statements.
30. Inmid-December 2005, Evans was permitted to resign from TD Waterhouse.

FIRST CAUSE OF ACTION
(Unsuitable Recommendations—Qualitative Unsuitability)
(Violation of NASD Conduct Rules 2310 and 2116)
31. The Department of Enforcement realleges and incorporates by reference paragraphs

1 through 30, above.

32. Between October 2004 and March 2005, Evans engaged in a speculative and
reckless course of trading in AV’s TD Waterhouse Account that included a short sale, repeated

excessive concentrations in individual stocks, and extensive use of margin interest. For example:

e On October 28, 2004, Evans sold short 1,000 shares of Google in AV’s
account. At the end of October 2004, AV had an uncovered short position
valued at $190,705.00. This single position constituted 78% of the value of
her account.

e On December 17, 2004, Evans built a 17,000 share position in Research in
Motion purchased for approximately $1.65 million. By the end of December
2004, Evans had reduced that position to 7,000 shares, which was worth
$576,940.{}0l. At the end of December 2004, Evans also built a 20,000 share
position worth $137,400.00 in Taylor Devices. These two positions totaled

| $714,340.00, which constituted 268% of the value of AV’s account (total

portfolio value $266,174.00).



*  On Jamuary 31, 2005, AV’s portfolio consisted of 6,000 shares of Research in
Motion worth $427,740.00. This position constituted 274% of the value of

her account (total portfolio value $156,203.32).

e On February 1 8, 2005, Evans built a 2,000 share position in Comcast Corp
purchased for $63,074.00. Moreover, Evans maintained a 5,500 share
position in Research in Motion. At the end of February 2003, these two
investments were the only investments in AV’s account. The 5,500 shares of
Research in Motion had a market value of $363,605.00 and constituted 27 9%
of AV’s total portfolio value ($130,165.00). The 2,000 shares of Comcast

Corp. were worth $63,720.00 and constituted 49% of the portfolio value.

33. Evans recommended and effected transactions in AV’s account without reasonable
grounds for believing those transactions were suitable for AV in light of the information known
to him about AV’s financial circumstances and needs and thereby violated NASD Conduct Rules

2310 and 2110.

SECOND CAUSE OF ACTION
(Unsuitable Trading—Quantitative Unsuitability)
(Violation of NASD Conduct Rules 2510(a), 2310, 2110 and IM 2310-2)
34. The Department of Enforcement realleges and incorporates by reference paragraphs

1 through 30, above.

35. From October 2004 through March 2005, Evans recommended and effected 80
transactions in AV’s account that, taken together, constituted an excessive number of

transactions. These transactions are set forth on Schedule A, attached hereto and incorporated by



this reference. The tumover rate in the AV account over the period trading was approximately

60; annualized, the furnover rate was approximately 121.

36. Evans did not have a reasonable basis for believing that volume of transactions he
recommended and effected was suitable for AV in light of the information known to him about
about AV’s financial circumstances and needs and her investment objectives. Therefore Evans

violated NASD Conduct Rules 2510(a), 2310, 2110 and IM-2310-2(b)}(2).

THIRD CAUSE OF ACTION
(Settling Away)
~(Violation of NASD Conduct Rule 2110}
37. The Department of Enforcement realleges and incorporates by reference paragraphs

1 through 30, above.

38.  On or about November 25, 2005, Evans paid AV $35,000.00 after she inquired and

complained about the activity and losses in her TD Waterhouse Account.

39. Evans made this payment to AV to address her inquiries and settle her complaints

without the knowledge or consent of his employer firm.
40. By reason of the foregoing, Evans violated NASD Conduct Rule 2110.

FOURTH CAUSE OF ACTION
{Failure to Observe High Standards of Commercial Honor and Just and Equitable
Principles of Trade)
{Violation of NASD Conduct Rule 2110)
41. The Department of Enforcement realleges and incorporates by reference paragraph

numbers 1 through 40, above.

42. Beginning in mid-2004 and continuing through at least November 2005, Evans

engaged in a course of conduct with respect to AV and her assets that was inconsistent with high
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standards of commercial honor and just and equitable principles of trade. His actions enabled
him to use; control and dissipate the proceeds of JV’s insurance policy in a manner that harmed
AV while inuring to his personal benefit. His pattern of deceitful and unethical conduct included

the following:

¢ In October 2004, he induced AV to open a margin account at TD
Waterhouse by telling her it was a savings account with no risk of loss
when he knew or should have known that the account was a trading

account and that he intended to frade its assets on margin;

¢ Even though Evans had no legal or equitable claim to the funds in the AV
TD Waterhouse Account — an account that was funded exclusively with
life insurance proceeds that AV received as beneficiary of her late father's
life insurance policies — he caused the account to be opened as a joint
tenancy account, causing TD Waterhouse to characteﬁze the account as an
employee account and insulating it from the oversi ght afforded customer _

accounts under the firm’s procedures;

¢ Between August 2004 and December 2005, he misappropriated funds
from AV’s WaMu Account including transferring : (i) $60,000 to his
personal brokerage accounts; (it) $32,450.00 to personal bank accounts;

and (iii) more than $35,00{i.00 to his creditors;

s Asmore fully described in Cause One above, he engaged in speculative

and unsuitable trading in AV’s account knowing that she had essentially
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no income and no certain source of support, and was relying on the funds

in her account to pay for her and her siblings’ college education;

e After AV learned of some of the losses, he offered her a settlement that

was a fraction of the losses that he had caused.

43.  This course of conduct was inconsistent with high standards of commercial honor
and just and equitable principles of trade and constituted a violation of NASD Conduct Rule

2110 by Evans.

RELIEF REQUESTED
WHEREFORE, the Department respectfully requests that the Panel:

A 6rder that one or more of the sanctions provided under FINRA Rule 8310(a),
including monetary sanctions, be imposed; and

B. order that the Respondent bear such costs of proceeding as are deemed fﬁir and
appropriate under the circumstances in accordance with FINRA Rule 8330.

FINRA DEPARTMENT OF ENFORCEMENT

Date: March 10, 2009 M KCCA%*

Jobl T. Korndeld! Senidr Regional Counsel _
Sandra. J. Harris, Deputy Regional Chief Counsel
Jacqueline D. Whelan, Regional Chief Counset
FINRA Department of Enforcement

300 8. Grand Avenue, Suite 1600

Los Angeles, CA 90071

(213) 613-2643; Fax: (213) 617-1570
joelLkomfeld@finra.org

sandra.harris@finra.org
jacqueline.whelan@finra.org
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, SCHEDULE A
AV TD Waterhouse Account Transactions

Settlement
Date

Activity

Qty

Price
Per
Shara

Transaction Cost /(Value)
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Symbol Sottlement Activity | iy Price Transaction Cost /(Value)
Date ‘ Per
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