FINANCIAL INDUSTRY REGULATORY AUTHORITY
OFFICE OF HEARING OFFICERS

- DEPARTMENT OF ENFORCEMENT, . Disciplinary Proceeding
No,20070072538-03
COMPLAINANT, - ) ‘ ’
, Hearing Officer MC
V.
MAX INTERNATIONAL BROKER-DEALER, Date: December 10, 2010
Core. (BD No. 46039), .
AND ORDER ACCEPTING OFFER OF
S " : S SETTLEMENT [Corrected]
" ]Z).«_wrp S. IsoLano (CRD No. 2504880), '
RESPONDENTS.
INTRODUCTION

Disciplinary Proceeding No. 20070072538-03 was filed on December 7, 2009, by the
Departmeﬁt pf Enforcement of the Financial Industry Regulatory Authority (FINRA)
(Complainant). Respondent David S. Isolano submitted a corrected Offer of 'Se.:ttlement (Offer)
to Complainant dated December 10, 2010. Pursuant to FINRA Rule 9270(¢), the Compl_ainant.
and the National Adjudicatory Council (NAC), a Review Subcommittee of the NAC, or the
Office of Disciplinary Affairs (ODA) have accepted the uncontested Offer. Accordingly, this |
Order now is issued pursuant to FINRA Rule 9270(;-)(3). The findings, c.onclusions and |
sanctions se;t forth in this Order are those stated in the Offer as accepted by the Complainant and
approved by the NAC.

Under the terms qf the Offer, Respondent Isolano has consented, without admi ttiﬁg or

denying the allegations of the Complaint, and solely for the purposes of this proceeding and any



other proceeding brought by or on behalf of FINRA, or to which FINRA is a party, to the entry of
findings and violations consistent with the allegations of the Complaint, and to the inﬁposition of
the sanctions set forth below, and fully understands that this Order will become part of
Respondent Isolano’s permanent disciplinary record and may be considered in any future actions
brought by FINRA.
BACKGROUND
On or about July 6, 1994, Isolano first entered the securities industry as a generai '

securities representative (“GSR™) registered with a former FINRA member firm. Between 1994
and the present, Isolano has been registered with four FINRA member firms, including Max.
According to the records of the Central Registration Depositoi'y (“CRD™), Isolano has been
employed at Max since on or about July 17, 1999. Isolano has been registered at Max as a GSR
and a general securities principal (“GSP”) since on or about September 15, 1999. Isolano has

been registered as an equity trader (“ET”) at Max since on or about October 9, 2003. Isolano has
| been identified as a control person at Max on the firm’s Form BD, Schedule A, since at least
February 2000. Isolano has been sole shareholder of Max since April 2000 and assumed the title
~ of CEQ at least as early as January 2003. Isolano is currently registered with Max and subject to

FINRA’s jurisdiction,

FINDINGS AND CONCLUSIONS

It has been determined that the Offer be accepted and that findings be made as follows:'

! The findings berein are pursuant to Respondent Isolano’s Offer of Settlement and are not binding on any

other person or entity named as a respondent in this or any other proceeding.
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SUMMARY
Respondent Max International Broker-Dealer, Corp. (“Max” or the “firm”) is an SEC
registéred broker-dealer and FINRA meﬁlber firm located in New York City. During 2005 and
2006, the relevant period for this complaint, Respondent Isolano was Max;s owne;', chief
ep;e-cutive officer (“CEO™) and head of proprietary trading. Isolano’s association with the firm
dates back to its incepﬁon in 1999. He was designated to NASD as the sole sharehoider of the

firm beginning in 2000 and was formally designated as CEO at least as early as 2003.

Oﬁ September 12, 2006, Max charged at least 77 customers fraudulent markups. of
54.64% on purchases of Database Solutions, Ltd. common stock (“DBSJ”) (the “DBSJ customer:
transactions™). At the time of DBSJ customer transactions, the stock was being quoted on the
Pink Sheets.

Max’s strategy with DBSJ was to obtain a large position away from the market‘at a

“discounted price and immediat?ly liquidate the position by selling to its own customers and
charging exorbitant mkups on the transactions, which the firm would retain for the firm’s and
Isolano’s benefit. Isolano first arranged with one or more broker-dealers to purchase a large
block of penny stock from a customer at one of those broker-dealers a‘t a priée‘ihat was below the
quoted inside market at the time. At tﬁe same time that the firm was arranging t'p buy the block.
of penny stock away from the market, Max’s brokers recommended the stock to customers, |
solicited indications 6f interest from customers and pre-arranged for custorers to buy shar#s of
the same security. Once Max reached agreemeht on the price at which it would make its
proprietary purchése of the stéck, the firm bought the stock into its proprietary trading account.

On the same date of the proprietary purchase, Max sold to its retail brokerage customers. Even



though Max was not a market maker, and bought the blocks of stock at below the quofed inside

market for the stock, Max charged its customers a per share price to buy the stock at the publicly

- reported offer price for the stock on that day.

| Max further misled at least 55 of the DBSJ purchasers by charging a disclosed

“commission” over and above the undisclosed markup, leading customers to believe that the

commission was the entirety of the firm’s remuneration in those transactions, when, in fact, it

répresented only a very small portion, $18,765.00, of Max’s profit on the DBSi customer .

transactions.

The markups and commissions assessed on the DBSJ customer transactions are

summarized as follows:

[EXsros s
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"$755.854.75

Max’s retail price to 77 customers (at $0.15 per share) to

buy 7,792,317 shares of DBSJ from Max

9/12/06 | Max’s acquisition cost for 7,792,317 shares of DBSJ (a
$0.097 per share)
9/12/06 $1,168,847.55

Undlsclosed (54.64%) markup charged to 77 customers $412,992.80
Additional “commission” charged to 55 of 77 customers - $18,765.00
Total Remuneration to Max . $431,757.80 |

. Isolano was personally responsible for failing to enforce the firm’s supervisory

procedures and was directly liable for the firm’s fraudulent and excessive markups in the DBSJ

transactions.

DBSJ

In 2006 DBSJ was a Canadian company that purported to be a software developer of

products for use by insurance 1ndustry salespersons for customer relations management The

stock was bemg quoted on the Pink Sheets in 2006. Max’s proprietary purchase of DBSJ on



September 12, 2006, represented 95% of that day’s trading volume and accounted for 20% of
DBSF’s trading volume in calendar year 2006. On-September 12, 2007, one year after the DBSJ
- customer transactions, the price of DBSJ closed at $0.00088 per share, a decline in value of
approximately 99.5% from September 12, 2006,

EXCESSIVE AND FRAUDULENT MARKUPS
IN ConNNECTION WITH DBSJ TRANSACTIONS

NASD Con&uct Rule 2440 requires ﬂiat prices charged to customers in pﬁnéipa]
transactions be fair under all relevant circumstances. IM-2440-1 establishes a “5% Policy” that
states, inter alig, “a markup pattern of 5% or even less may be considered unfair or unreasonable

Section 10(b) of the'Exchange Act and Rule 10b-3, promulgated thereunder makes it
uniawful for any person directly, or indirectly, by use of any means or instrumentality of |
interstate commerce to employ dgvices, schemes, or artifices to defraud; make untrue statements
of material fact or omit to state material facts necessary in order to make statements made, in
light or the circumsiances under whic.:h they were mf;lde, not misleadiné; or engage in acts,
practices, or courses of business which operate or would operate as 2 fraud or deceit upon any
person, in connection with the purchase or sale of a security.

Isolano engaged .in a fraudulent markup scheme in connection with the DBSJ customer
n-ansactions. As early as September 5, 2006, DF contacted Isolano concerning BC’s.interest in
selling at a discount below the quoted inside market millions of shares of DBSJ from an account
under BC’s control.

BC controlled accounts at Park Financial Group as well as ata Aegis Capital Corp.

Between September 5, 2006 and September 12, 2006, Isolano negotiated with BC to buy the



discount block of DBSJ stock, even rﬁeeting with BC and DF in New York City to discuss tﬁe
potentie.ll SaJe. On or before Septembér 12, 2006, Isolano reached an agreel;llent to buy more than
8.1 miltion shares of DBSJ from a BC controlled account at Broker-Dealer B..

Dﬁﬁng the same time frame that Isolano was negotiating to buy the discount block of
| DBSJ stock from BC, Isolano informed Max’s sales force of the stock. Members of Max’s sales
‘force then began recommending DBSJ to Max customers beginning as early as September 7,
2006 and solicited indications of interest for purchases of DBSJ and pre-arranged for customer
buy uansacﬁons of the s-tock. By Septemb}er 12, 2006, Max had obtained indications of interest
for its customers to buy millions of shares in DBSJ.

On September 12, 2006, Max, acting through Isolano, bought 8,122,315 shares of DBS] -
at a price of $.097 per share into its proprietary account through Broker-Dealer B. On September
12 the quoted inside market for DBSJ was between $0.145 and $0.15 per share. Max obtained
its block of DBSJ at a 35.33% discount below the published offer pricé in DBSJ on that date.
Also on September 12, 2006, Isolano instructed Max’s CCO at the time, K'Y to enter at least 77
principal transactions with Max’s retail customers for those customers to bﬁy 7,792,3 17 shares of
DBSJ at $0.15 per share — a 54.64% markup from Max’s cost m purchase the shares. |

The 77 DBSJ c-:ustomers paid $1,168,847.55 for the séme shares that Max had paid
$755,854.75 for that same afternoon, yielding Max a $412,992.80 profit. No one at Max
disclosed to the 7? DBSJ customers that Max made a 54.64% profit from the hansapﬁons.

At least 55 of Max’s customers who purchased DBSJ on September 12" were charged a
disc]osecl “commiséion” over and above the undisclosed markup. Those commissions totaled

$18,765.00.



As more fully detailed in Exhibit “B” attached hereto and incorporated by reference, the
undisclosed markups combined with the éddition’al commissions charged on the above described
transactions resulted in total remuneration to Max ranging from 54.64% to 64.62% above Max’s
cost. Max’s total compensation on the 77 DBSJ transactions was $431,757.80. Max retained the
undisclosed mgrkup as profit ‘for the firm’s and Isolano’s benefit and split the pr_oﬁts from the .
commissions with its sales fofce. At Jeast $393,965.06 of those profits was excessive, unfair and
ﬁmeasonable. |

Isolano knew, should have known or was reckless in not knowing that Max’s percentage
remuneration of 54.64%-64.62% taken on the DBSJ customer transactions was excessive, unfair
and unreasonable. |

Based on the conduct described above, Isolano, by usé of an instrumentality of interstate
commerce employed devices, schemes, or artifices to defrand; made untrue statements of
material facts o‘r omitted to state material facts necessary in order to make statements made, in
light or the circumstances under which they were made, not misleading; or engaged in acts, |
practices, or courses of business which operate or would operate as a fraud or deceit upon any
person, in connection with the purchase or sale of a security.

‘;Ihrough th; f(;regoing conduct, Isolano comnﬁttéd separate and distinc£ willful .violations
of Section 10(b) of the Securities Exchange Act and Rule 10b-5 promulgated thereunder and
constitutes separate and distinct violations of NASD Conduct Rules 2440, 2120 and 2110.

FAILURE TO ENFORCE WRITTEN SUPERVISORY PROCEDURES
CONCERNING MARKUPS AND PROHIBITION ON PRINCIPAL TRANSACTIONS WITH CUSTOMERS

NASD Conduct Rule 3010(b) requires each mcmbei' firm to “establish, maintain, and . .

enforce written procedures to supervise the types of business in which it engages to supervise the



activities of régistered representatives and associated persons that are reasénably desiéned to
achieve compliance with applicable securities laws ;nd_regulations, and with the applicable rules
of [the] Association.” |

During 2005 and 2006, Isolano was CEQ, sole shareholder of the firm and the person
designated as responsible for markups and proprietary trading at Max. The firm’s procedures
explicitly stated tilat:

“David Isolano, as the head (and currently only) trader for the firm’s
account, will oversee all proprietary trading activities. Max International

does not undertake any principal transactions with customers; our
activities with customers are limited to “agency” transactions.”

(Emphasis in originat).
Notwithstanding this prohibition on principal transactions with customers, the firm’s .
procedures provide some procedures for markups:
“Markups/markdowns in excess of 5% require Compliance
Department approval prior to such charges being made. ...
David Isolano is responsible for reviewing all principal transactions
to determine the appropriateness of the markup or mark-down.”
The firm’s procedures during 2005 and 2006 note that “markups 6ver ten percent (10%)
are more often than not considered FRAUDULENT.” (Emphasis in original). The firm’s 2005
and 2006 WSPs continue on to state that there are a number of factors to be considered in
connection with the 5% guideline including
Va. type of security,
b. availability of the security in the marketplace,
c. the price of the security,

d. the amount of money being invested,

e. disclosure,



f markﬁp patterns, and
g.the péture of the securities business.

Isolano knew a markup was assessed on the DBSJ customer transactions and failed to
take steps to ensure the markup was fﬁr and reasonable ot in compliaﬁcc with Ma;c’_s own
sul-)crvisorf procedures. |

In connection with the aforementioned 2006 DBSJ transactions, Isolano fa_ilcd to
réasonably enforce the firm’s supeﬁisory procedures concerning markups and proprietary
trading.

By reason of the foregoing, Isolano violated NASD Conduct Rules 3010 and 2110.

Based on these considerations, the smcﬁons hereby imposed by the acceptance of the
Offer are in the public interest, are sufficiently remedial to detel; Respondent Isolano from any
future misconduc.t, and represent a proper discharge by FINRA, of its regulatory requnsibility
under the Securities Exchange Act of 1934. |

| SANCTIONS
It is ordered that Respondent Isolano be
e Suspended for five (5) months from association with any FINRA member firm in all
capacities, and to, immediately thereafter, be suspended for one (1) month from

association with any FINRA member firm in a principal capacity.

» Fined in the amount of $40,000.

The sanctions imposed herein shall be effective on a date set by FINRA staff.

SO ORDERED.



e

FINRA

Signed on behalf of the
Dirzc;i:o/r"of ODA, b¥ delegated authority -

Lara Thyagarajdn, Serfor RegionalCofin:
FINRA, Department of Enforcement~/- .
One Liberty Plaza

New York, NY 10006

Phone: 212-858-4176: Fax: 212-858-477¢

E-mail: lara.thyagarajan@finra.org

Mark P. Dauer, Deputy Chief Litigation Counsel
FINRA Department of Enforcement

1100 Poydras Street

Energy Centre, Suite 850

New Orleans, LA 70163

Phone: 504-412-2405; Fax: 202-721-6527
E-mail: mark.daver@finra.org
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Exhibit 8

Max International Broker-Dealer, Corp,
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Exhibit B
Max Internationzl Broker-Dealer, Corp.
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