FINANCIAL INDUSTRY REGULATORY AUTHORITY
LETTER OF ACCEPTANCE, WAIVER AND CONSENT
NO. 2007008278201

TO: Department of Enforcement
Financial Industry Regulatory Authority (“FINRA™)

RE: Cheice Investments Inc., Respondent
CRD No. 17665

Pursuant to NASD Rule 9216 of FINRA’s Code of Procedure, Respondent submits this Letter of
Acceptance, Waiver and Consent (“AWC") for the purpose of proposing a settiement of the
alleged rule violations described below. This AWC is submitted on the condition that, if
accepted, FINRA will not bring any future actions against Respondent alleging violations based
on the same factual findings described herein. '
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ACCEPTANCE AND CONSENT

A Respondent hereby accepts and consents, without admitting or denying the
findings, and solely for the purposes of this proceeding and any other proceeding
brought by or on behalf of FINRA, or to which FINRA is a party, priorto a
hearing and without an adjudication of any issue of law or fact, to the entry of the
following findings by FINRA:

BACKGROUND

Choice Investments Inc. has been a FINRA member firm since April 1986.
Choice is an independent broker dealer located in Austin, Texas. The firm has
four active branches with 26 registered personnel. The firm’s primary sources of
revenue are generated from retail brokerage and investment advisory services.

OVERVIEW

From November 2005 through July 2007, Choice Investments Inc. (“Choice” or “the
firm™) committed several violations of NASD’s Advertising Rules by means of various false and
misleading statements regarding its services, including incomplete and unbalanced discussions of
market timing and the use of leverage, within its website. These misleading advertisements were
available for widespread access and use by the investing public, not only by those who were
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customers of the firm. In addition, the website discussed and presented performance data fora
specific registered investment company but failed to comply with the spcciﬁc disclosure
requirements of Rule 482 under the Sccurities Act of 1933.- The firm's website also noted Usat it
was a member of the Securities Investor Protection Corporation (“SIPC) but failed to properly
comply with SIPC’s By-Laws. Additionally, the fion failed to filc its webslte with FINRA"s
Advertising Regulation Department as it was required to do,

FACTS AND VIOLATIVE CONDUCT

Choice's website provided advice to both existing clients and the public through its steck
trading and lnverse Index Fund investing systems. The problems associated with Choice's
website, which led to the violations of NASD's Advertising Rules, are outlined below.

Failse and Misteading Website Materials

In Viel fNA n Rul dY}(1A),
18id 8, and

Choice’s website has existed since early 2000. Tnitially, the website provided advice to
both cxisting clients and the public about stock trading through 2 system called “Stage Chart
Investing.” In November 2005, Choice reconstructed the website to alsa promote the use of
Inverse Index Fund investing,

alan iScussi: 8 iming and Ley

Both the Stage Chart Investing system and the Inverse Index Fund investing system
emphasized the use of market timing and leverage to achicve profitable returns. With regard to
market timing, the website repeatedly focused on the potential benefits without balancing this
foecus with disclosure of the risks and warnings that successful timing could not be assured, For
example, Choice explained market timing in a very simplistic manner, analogizing it to a “pressure
gauge” on the market. In this regard, Choice asserted “we try to capture about 70% of each up
and down move, and all of that up and down adds up to more $8% in your account’” If the
market goes down, “our pressurc gauge furns regative, then we invest your money in a Down or
Inverse Index Fund....” Choice failed to provide adequate disclosure that these results may not
be achieved, or any waming of the risks associated with market timing. Similarly, when
discussing the use of leverage, the websits failed to disclose the risks o provide 2 clear example

* NASD Conduct Rule 22M{dY IHA): All member communications with the pubilic shali be based on principles of
fair dealing and good faith, must be fair and balanced, and must provide g sound basis for evaluating the facis in
regard Vo any particular security or type of security, industry, or service, No member may omif any material fact or
qualification if the omission, in the light of the context of the matcrial presented, would cause the communication
10 be misleeding,

I NASD Conduct Rule 2210{dX 1}(B): No member may make any false, cxaggersted, Unwarranted or misleading
statement or ¢laim in any communication with the public. No member may publish, circulate or distribute any
public communication that the member knows or has reason to know containg any untrue skaiement of a maerial
faet or is otherwise false or misleading.



~ of its potential negative impact on retum. The omission of these material facts made the-
presentation misleading,

Due to the firm’s failure to provide a clear and balanced discussion of the possible
downside exposure of market timing and the use of leverage, Choice failed to provide potential
investors with a sound hasis for evaluating the facts regarding the products and services Choice
offered. ‘

E d Misltend; i ice’s website
False Success Stories and Misleading Testimonials

A section of the website titled “Who Arg Qur Clients. ..Client Success Stories™ was
completely false and misleading. The website appeared to contain success stories of real clients,
named Amy, Mark, and Tim, who were evaluating their Gnanciat situations and making decisions
regarding their future investments. Amy, Mark, and Tim were not actual customers of the firm.
Rather, the customers and their success stories were completely fabricated.

Choice also used client testimonials and success stories that were misleading, One clicnt
testimonial stated: *“1 do not worry about my investments, because [Choice] has a system that
does not use human cmotions.” This testimonial was misleading in that this client simply held onc
stock. Moreover, she never utilized cither the stock trading system or the Inverse Index Fund
investing system. In fact, she did not have sufficient funds to participate in the investing- system.
She opened her account with a $2,000 investment, which is far less than the $50,000 that was
advertised on the website as the minimum to open an account for the Inverse Index Fund
investing system. Plus, the firm failed to disclose that this account actually lost nyarket value

overall. Additionally, the website never disclosed that this client was an employee of one of the
brokers who created Choice’s website.

Another client testimonial on Choice’s website stated: I know that Wall Street will not
protect me when the stock market goes down,” This quote was inaccurate as the client actually
stated: “1 have learned that Mutual Funds will not protect me when the Market goes down.”

Misleading Statements

Choice employed numerous exaggerated, unwarranted, and/or mistcading statements
throughout the website. For example, a section of Choice’s website, cntiticd “Up & Down
Investing for Dummies” provided a “friendly guide to help investors of ali levels” better
understand market timing, and described the author - a broker at Choice - as an “Index Fund
Specialist.” In this context, Choice made the following statcments:

* “[M]any have timed the market for decades, but Wall Street does not want you to know
their sccrets;”



" “As Inverse Funds become widcly used and more popular, many professionals will come
out with track records to prove that Market Timing can work very well;”

« “Wall Street does not want us to invade lhelr pot of gold;”

s “Ifyou follow the formula below, you can do better than *huy and hold’ investing (we call
it “buy and hope’);” and

»  “Wec have found that over the long run, ‘Up & Down’ Investing should do much befter
than ‘Buy & Hold’ investing, even after the foes you would pay.”

In addition, on its website, Choice chose to highlight the performance of a specific inverse
index fund for a time period selected to show the Inverse Index Fund investing system in the best

light.

. For the foregoing reasons, the firm used false and misleading advertisements that violated
NASD Conduct Rules 2210{(d){1){A). 2210(d)(1{B), and 21 10.

Failure to Com th Other Rules Involyving Disclosure Regilirements
In Violati D Conduct Rujes 2210(e)’ and 2110

Choice’s website fajled to comply with the disclosure requirements found in the Securitics
and Exchange Commission (“SEC™) and the STPC Rules. With regard to the faiture to comply
with SEC rules, the website discussed and presented performance data for a specific registered
investment company but did not comply with the disclosure requirements of Rule 482 under the
Securities Act of 1933, From at least November 2005 unti} August 2007, Choice posted
historical performance charts on its website that represented a comparison between an investment
company (Rydex Inverse Fund) and the S&P 500G fram 2000 through 2003, Rule 482 under the
Securities Act of 1933 states that for an advertisement that includes performance data of an open-
¢nd management investment compaty, such as Choice’s website, recent performance data must be
included and specific disclosures must be pravided.* Here, despite the fact that Choice created

? NASD Conduct Ruie 2210{c): Any violation by a member of any rule of the SEC. the Securitics Investor
Protection Corporation or the Municipal Securities Rulemaking Board applicable to member communications with
the public will be deemed a viviation of this Rule 2210.

* Rule 432 of the Securities Act of 1933 slates 1wt pertipent part:

(8} Scope of rule. This section applies 16 an advertisement or other sales material (advertisement) with respect 1o
securities of an investment cosnpany registered under the Investment Company Act of 1940 (15 U.S.C, 80a-§ et
seq.) (1944 Act}. or a business development company, that is selling or proposing to sclt its securities pursuant o o
regisiration sistement that has been fited under the Act. This section does not spply to an advertisement that is
excepted from the definition of prospectus by section 2(8)(10) of the Act (15 U.S.C. 770{a) 10)), or a Prafile under
§ 230.998. An advertisernent that complies with this section. whith may include information the substance of
which is not included in the prospecius specified in soction: 10(a) of the Act {15 U.S.C ?7j(a]. will be deemed ta be
a prospectus under sectien 10(b) of the Act (15 U.8.C. 77{b)) for the purpose of section 5(b)(1) of the Act (15
US.C. T7e(b)(1))....



() Required disclosure. This paragraph describes information thet is required to be included in an advertisement
in order to comply with this section.
(1) Availsbility of additional informetion. An advertisement must include a statement that:
{i) Advises an investor to consider the investment objectives, risks, #nd charges and expenses of the investment
company carefully befors investing; explains that the prospectus contains this and other information about the
investment company; identifies a source from which an investor may obain & prospeetus; and states that the
prospectus shoald be read carefully before investing; or
(if) If used with a Profile, adviscs an investor 1o consider the investment objectives, risks. aad charges and expenses
of the investment company carefully before investing; cxplaing thal the accompanying Profile containg this and
other information about the investment company, describes the procedures for investing in the investment
company; and indicates the availability of the investment company'’s prospectus.
{2) Advettistments used prior to effectiveness of registration statement. An advertisemnent that is used prior o
etfectiveness of the investmenl compsny's registration slalement or the determination of the public offering price
(in the case of g registration statement that becomes effective omitting information from the prospectus contained
in the repistration statement in reliance upon § 230.430A) must include the "Subject to Completion” legend
required by § 230.481(b)(2).
(3) Advertisements including performance data. An advertisement that includes performance data of an open-end
manzgement investment companmy of 4 sepacate account registered under the 1940 Act as 2 unit investment tust
offering variable annuity contracts (trust account) must include the following
(i} A legend disclosing thet the performance data quoted represents past performance; that past performance does
not guarantes future results; that the investment retum and principal value of an investment will fluctuats so that
an investor's shares, when redeemed, may be worth more or less thun their original cost; and that curreitt
perforroance may be lower or higher than the performance data quoted. The legend should also identify either a
toll-free {or colfect) telephonc number or 2 Web site where an investor may obtain perfonmance dats current lo the
most recent month-end unless the advertisernent includes tota] retum quotations current to the most recent month
ended seven business days prior to the date of use. An advertisement for a moncy market fund may omif the
disclosure about principal valuc fluctustion: and ..
(i) If 2 sales joad or any other nonrecurring fee is charg:d, the maximum smount of the load or fee, and if the
sales toad or fee is not reflected, a statement that the performance data does not reflect the deduction of the sales
load or fee, and that, if reflected, the load or fee would reduce the perfarmance quoted.
(4} Moncy market funds. An advertisement for an investment company that holds itseif out to be a money markel
fund roust inclade the following stalement:
An investment in the Fund is not insured or guaranteed by the Federal Deposit Insurance Corporation or any other
govemmens agency. Although the Fund seeks to preserve the value of your investment at $1.00 per share, i is
possible to lase money by investing in the Fund,

A money market fund that does not hold itself out as maintaining a stable net asset value may omit the second
sentence of this statement. .
(5) Presentation. In = print advertisement, the statements required by paragraphs (b)(1) through {b}{4) of this
section must be presented in a type size a1 least as large as and of a style different from, but a1 lsast as prominent
&s, that used jn the major portion of the advertisement, provided that when perfonnance data is presented in a type
size smaller than that of the major portion of the adverlisement, the statemenis required by paragraph {bX3) of this
seclon may appear in & type size no smaller than that of the performance data. if an advertisernent is delivered
threugh an electronic medium, the legibility requiremeants for the statements required by paragraph (b)(1) through
(b)(4) of thig section relating to type size and style may he satisfied by presenting the statements in any manner
segsonably calculated 1o draw investor attention to them. In a radio or 1elevision advertisemeni, the statements
tequired by paragraph (b)(1) through (b){4) of this section must be given emphasis equal to that used in the major
portion of the advertisemant. The statements required by parsgraph (b3} of this section must be preseated in close
proximity to the performance dats, and, in & print adveriisement, must be presented in the body of the
advertisemeny and not in a footnate. ..
(d) Performance data for non-maoney market fonds. In the case of an open-end management investment company or
a trust account {other than & money market fund refecred to in paragraph {¢) of this section}, any quotation of the



company's performance contained in an advertisement sball be limited to quoiations of:

{1) Cument yield. A current yicld hat:

(i) Is based on the methods of computation prescribed in Form N-1A (§§ 239.15A and 274.11A of this ¢hapter), N-
3 (58 239.17s and 274,11b of this chapter), or N-4 (§§ 239.17b and 274.11¢ of this chapter);

{if) Is accompanied by quotations of total retum as provided for in paragraph (dX3) of this section;

(iii} Is se1 out in no grester protunence than the required quotations of wital returm; and

{iv} Adjacent o the quatation and with ng less prominence than the quotation, identifies the length of and the date
of the last day in the base period used in computing the quotation, :

(1) Tax-equivalent yicld. A tax-equivalert yield thay

(i} Is bused op the methods of computation prescribed in Form N-1A (§§ 239.15A and 274.11 4 of this chapter), N-
3 (§5 239.17a end 274.11D of this chepter), or N-4 (§§ 239.17b and 274.11¢ of this chaper):

{ii} Is sccompanied by quotations of yield as provided for in puragraph (d)(1) of this section and total retum 25
provided for in paragraph (d)(3) of this section;

(iii} Jx set out in no greater prominence than the required quotations of yield and total retum;

(iv) Relates to the same base period as the roquired quotation of yield: and :

(v) Adjacent to the quotation and with no less prominence than the quotation, identifies the length of and the date
of the last day in the buse period used in computing the quowtion,

{3) Average annual totsl retumn, Average annual total retum for one, five, and ten year periods, except that if the
company's registration statement under the Act (15 U.8.C. 77a et seq.) has beea in cffect for less than anc, five, or
ten yeass, the time period durinog which the regisiration statemnent was in effect is substituted for the period(s)
otherwise prescribed, The quatations musi:

(1) Be baged on the methods of computation prescribed in Farm N-1A {§§ 239.15A and 274.11A of this chapter),
N-3 {§4 239.17a 2nd 274.11b of thia chapter), or N-4 (§§ 239.17b and 274.11¢ of this chapter);

(i) Be current lo the most recent calendar quarter ended prior 10 the subnussion of the advertisement for
publication;

(iii) Be set out witly equal prominence; and

(iv) Adjacent to the quotation and with no less prominence than the quotation, identify the length of and the Just
day of the one, five, and ten year periods.

{4) After-tax return., For an open-end management investment company, aveérage annual total retum (after taxes on
distributions) &nd average nnnual toral return {afler taxes on distributions and redemption) for one, five, and ten.
year periods, except that if the company's registration statement under the Aet {15 U.5.C. 77a et seq.) has been in
effect for less than ong, five, of ten years, the time period during which the registration statement was in effect is -
substituted for the period(s) otherwise prescribed. The quotations must:

(i} Be based on the methods of computation prescribed in Form N-1A (§§ 239.15A and 274.1 1A of this chapter).
(ii} Be cuzrent fo the most recent calendar quarter ended prior to the submission of the advertisement for
publication;

(jii) Be accompanied by quotations of 10tal retum as provided for in paragrsph (d)3) of this section;

(iv} Include both sverage annual totsel retum (after taxes on distributions) and average annual totsl retum: (after
taxes on distributions and redemption}); )

(¥) Be sei oul with equal prominence snd be s¢t out in no greater prominence than the required quotations of totat
return; and

(vi) Adjacent 16 the quotations and with no less prominence than the quotations, identify the length of and the last
day of the one, five, and ten year periods.

(5) Other performance tneasures. Any other historical measure of company performance (not subject to any
prescribed method of computation) if such measurement:

(i} Reflects all siements of retumn;

(ii) Is accompanied by quotations of tota] return as provided for iv paragraph {d)(3) of this section;

(iif) fn the czge of any measure of performance adjusted o reflect the effect of taxes, is accompanicd by quotations
of tolal retum as provided for in paragraph (d){4) of this section;

{iv) Iy set out in oo greater prominence thar the required quotations of wtal return; and



this portion of the website in November 2003, it only used data from 2000 through 2003, o
addition, Choice did not include the required disclosures including, but not limited to, 2 tegend
noting that current performance may be lower or higher than the performance data quoted.

Further, while Choice disclosed its membership in SIPC, the firm failed to comply with
SIPC’s By-Lavws, which require a hyperlink to the SIPC websitc.

For the foregoing reasons, Choice failed to comply with Rule 482 under the Securities Act

of 1933 and the SIPC By-Laws. In 5o doing, the firm violated NASID Conduct Rules 2210(e) and
2110, '

Failure to File Wehslte with FINRAs Adverfising Regulation Department
In Yiolation of NASD Conduct Rales 22 10(c}2)° and 2110

Choice's website discussed the Inverse Index Funds which are registered investment
companies. NASD Conduct Rules require member firms to file all advertisements and sales
literature, including websites, concerning registered imvestment companies with FINRA’s
Adventising Regulation Departiment within 10 days of first use or poblication. Choice failed to
ever file its website with FINRA's Advertising Reguiation Department and consequently violated
NASD Conduct Rules 2210(c) and 2110,

OTHER FACTORS

B. Respondent aiso consents to the imposition of the fallowing sanctions:
1} To be censured,
2) Ta pay a fine of $20,000;

3) An undertaking to file with FINRA s Advertising Regulation Department all

{v) Adjacent to the measurement and with no less prominence than the measurement, identifies the langth of and
the last day of the period for which performance is measured.
S NASD Contuct Rule 221H0e)2):

{2) Requiremnent to File Certain Material

Within 10 business days of first use or publication, a member must file the following advenisements and
sales literature with the Department: '

(A) Advertisements and sales litermture concerning registeted investment companies (including mutual
funds, varisble contracts, contimuously offered closed-end funds, and unit investment trusta) not included within

the requitements of paragraph (c)(3). The filing of any advertisement or sales literature that inciudes or

incorporstes & performance ranking or performance comparison of the investment company with other investment
companies must include a copy of the ranking or comparison used in the advertisement or sales literature,



advertisements used on the firm's website or on the internet® at least ten days
prior to their first use for six months from the date of acceptance of this AWC.
The ten-day period shall commence on the date of transmission with respect to
advertiserents or sales literature that Choice sends by facsimile and on the day
following shipment with respect to advertisements or sales literaturc that
Choice sends by ovemight delivery. After ten days, these advertisements or
sales literature may be used in the absence of comments from FINRA.
However, at any titpe, upon receipt of comments from FINRA on the
advertisements or sales literature fited prior 10 use, unless notified otherwisc by
FINRA, Choice shall take ali reasonable steps to withhold or cause to be
withheld the material from further publication until the changes specified by
FINRA have been made, and such materizl will be revised and re-filed ten days
prior to any use, unless otherwise agreed to by FINRA siaff at its sole

. discretion.

Respondent agrees 10 pay the monetary sanction upon notice (hat this AWC has
been accepted and that such payment is due and payable. Respondent has )
submitted an Election of Payment form showing the method by which 1t proposes
to pay the fine imposed.

Respondent specifically and voluntarily waives any right to claim that if is unable
to pay, now or at any time herealter, the monetacy sanction imnposed in this matter,

The sanctions imposed herein shall be effective on a date set by FINRA staff.
1L,
WAIVER OF PROCEDURAL RIGHTS

Respondent specifically and voluntarily waives the following rights granted under FINRA s Code
of Procedure:

A, To have a Formal Complaint issued specifying the allegations against me;

B. To be notified of the Formal Complaint and have the apportunity to answer the
allegations in writing;

C. To defend against the allegations in a disciplinary hearing before a hearing pancl,

* This excludes kard <opy print sdvertisements, saies literature (including mass cmail}, advertisements that predate
acceptance of this AWC and are 1o be used without material chanpe, and advertisements reviewed and found
unebjectionsbie by NASD after the date of this AWC that are used without material change.



to have a written record of the hearing made and to have a written decision issucd;
and

D, To appeal any such decision to the Nationa! Adjudicatory Council (“NAC™) and
then to the U.S, Securities and Exchange Commission and a U.S. Court of

Appeals.

Further, Respondent specifically and voluntarily waives any right to claim bias or prejudgment of
the General Counsel, the NAC, or any member of the NAC, in connection with such person’s or
body’s participation in discussions regarding the tcrms and conditions of this AWC, or other
.consideration of this AWC, including acceptance or rejection of this AWC, :

Respondent further specifically and voluntarily waives any right to claim that a person violated the
ex parte prohibitions of NASD Rule 9143 or the separation of functions prohibitions of NASD
Rule 9144, in connection with such person’s or body's participation in discussions regarding the
terms and conditions of this AWC, or other consideration of this AWC, including its scceptance
or rejection.

HI
OTHER MATTERS
Respondent understands that:

A Submission of this AWC is volumtary and will not resolve this matter unfess and
until it has been reviewed and accepted by the NAC, a Review Subcommiittee of
the NAC, or the Office of Disciplinary Affairs (“ODA™), pursnant to NASD Rule
9216;

B. If this AWC is not accepted, its submission will not be used as evidence to prove
any of the allegations against it; and

C. If accepted:
i this AWC will become pan of its permanent disciplinary record and may be
considered in any future actions brought by FINRA or any other regulator

against it;

2. this AWC will be made available through FINRA's public disclosure
program in response to public inquiries about its disciplinary record;

3. FINRA may make a public announcement concerning this agresment and



the subject matter thereof in accordance with NASD Rule 8310 and 1M-
8310-3: and )

4. Respandent may not take any action or make or permit to be made any
public statement, including in regulatory filings or otherwise, denying,
directly or indirectly, any finding in this AWC or create the impression that
the AWC is without factual basis. Respondent may not take any position in
any proceeding brought by or on behalf of FINRA, or to which FINRA is a
party, that is inconsistent with any part of this AWC. Nothing in this
provisioh affects Respondent’s cight to take legaf or factual positions in
litigation or other icgal proccedings in which FINRA is not a party.

D Respondent may attach a Corrective Action Statement to this AWC that isa
statement of demonstrable corrective steps taken to prevent future misconduct.
Respondent understands that it may ot deny the charges or make any statement
that is inconsistent with the AWC in this Statement. This Statement does not
constitute factual or tegal findings by FINRA, nor docs it reflect the views of
FINRA or its staff, ' - :

Respondent certifies that it has read and understands all of the provisions of this AWC and has
been given a full opportunity to ask questions about it; that Respondent has agreed to its
provisions voluntarity; and that no offer, threat, inducement, ot promise of any kind, other than
the terms set forth herein and the prospect of avoiding the issuance of a Complaint, has been
made 1o induce Respondent to submit it.

Date "‘R’Espo‘fldcni.
Choice lnvesiments Inc.

Ky/rY/ T L zf;;/(

By: James £ Kaghsi
Cit‘t" 'f_ f:op‘r?jfg'w(& (’1'(:'(i E(\,—

Reviewed by:

/

16



Accepted by FINRA:
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Signed on behalf of the
Director of ODA, by delegated authority

Vosniishi

Susan Light

Senior Vice President _
FINRA Department of Enforcement
14 Wall Street - 14th Floor

New York, NY 10005




