TO:

FINANCIAL INDUSTRY REGULATORY AUTHORTER0Y 10 i 12: 17

LETTER OF ACCEP’I‘AN CE;WAIVER AND CONSENT

Department of Market Regulation
Financial Industry Regulatory Authority (“FINRA™)

¥ E"‘Trade Capltal Markets LLC, Rcspondent

Broker-Deaicr
CRD No 1 1 1528

Pupsuant to FINRA Rule 9216 of FINRA’s Code of Procedure, E*Trade Capital Markets LLC
(the “fitm’) submits this Letter of Acceptance, Waiver and Consent (“AWC"™) for the purpose-of
proposing a settlement of the alleged rule violations described below. This AWC is submitted on
the condition that, if accepted, FINRA will not bring any future actions against the firm alleging
violations based on the same factual findings described herein.

L

ACCEPTANCE AND CONSENT

The firm hereby accepts and consents, without.admitting or denying the findings, and
solely for the purposes.of this proceeding and any other proceeding brought by or on
behalf of FINRA, or to which FINRA s a party, prior to a hearing and without an
adjudication of any issue of law or fact, to the entry of the following findings by FINRA:

BACKGROUND

The firm has been a member of FINRA since June 5, 2001, and its registration remains in
effect.

RELEVANT DISCIPLINARY HISTORY
The firm has the following relevant disciplinary history:
e OnNovember 3, 2006, an AWC was accepted in which the firm was
censured and fined $65,000 for, among other things, Order Audit Trail
System (“OATS”) violations.

° On May 14, 2007, an AWC was accepted in which the firm was censured
and fined $17,500 for OATS viclations.

20070083519 (incl. 20070103676 and 20080147382)
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» On June 25, 2008, an AWC was accepted in which the firm was censured
and fined $9,000 for, among other things, trade reporting violations.

SUMMARY

In connection with matter no. 20070083519, the staff of FINRA’s Department of Market
Regulation (the “staff”) reviewed the firm’s handling and execution of OTCBB orders during the
period from November 8, 2006 through December 31, 2006 (the “best execution review period®).

In connection with matter no. 20070103676, the staff reviewed the firm’s compliance with
NASD rules applicable to OATS during the period from January 1, 2007 through April 30, 2007
(the “OATS review period™),

In connection with the firm’s 2008 Trading and Market Making Surveillance Exam (“TMMS
exam”), matter no. 20080147382, the staff reviewed the irading activity of the firm set forth in

Exhibit A for frade dates August 20, 2008 and August 21, 2008 (the *“TMMS review period”),
- unless otherwise noted.

FACTS AND VIOLATIVE CONDUCT

In connection with matter no. 20070083519,

1. During the best execution review period, in 44 transactions for or with a customer, the
firm failed to use reasonable diligence to ascertain the best inter-dealer market and failed
. to buy or sell in such market so that the resultant price to its customer was as favorable as
possible under prevailing market conditions, as reflected on Exhibit B which is attached.
The conduct described in this paragraph constitutes separate and distinct violations of
NASD Rules 2110 and 2320.

In connection with matter no. 20070103676,

2. During the OATS review period, the firm transmitted to OATS 12,797 Route or
Combined Order/Route Reports that the OATS system was unable to link to the related
order routed to Nasdaq due to inaccurate, incomplete or improperly formatted data.
These unmatched Route or Combined Order/Route Reports represented 100 percent of all
match-eligible Route or Combined Order/Route Reports (12,797) that the firm
transmitted to OATS during the OATS review period. The conduct described in this
paragraph constitutes separate and distinct violations of NASD Rule 6355(a).

In connection with matter no. 20080147382,

3. During the TMMS review period, the firm failed to report for publication to the
FINRA/Nasdaq Trade Reporting Facility 30 last sale reports of odd-lot transactions in
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designiated securities. The conduct deseribed in this paragraph constitutes separate and
distinct violations of NASD Rule 4632.

. During the TMMS review period, the firm transmitted to OATS 50 reports that contained
inaccurate, incomplete, or improperly formatted data. Specifically, the reports included
incorrect account and member type codes. The conduct described in this paragraph
constitutes separate and distinct violations of NASD Rule 6955(2).

. During August 2008, the firm’s supervisory system for its Market Making Desk did not
provide for supervision reasonably designed to achieve compliance with respect to trade
teporting (trades reported on the firm’s behalf), and the firm’s supervisory system for its
Proprictary Trading Desk did not provide for supervision reasonably designed to achieve
compliance with respect to short sales (SEC Rule 203(b)(3)(iii)) and OATS (clock
synchronization and accurate and timely submissions). Specifically, the firm's ,
supervisory system did not include written supervisory procedures providing for: (1) the
identification of the person(s) responsible for supervision with respect to the applicable
rules; (2) a statement of the supervisory step(s) to be taken by the identified person(s); (3)
a statement as to how often such person(s) should take such step(s); and (4) a statement
as to how the completion of the step(s) included in the written supervisory procedures
should be documented. The conduct described in this paragraph constitutes a violation of
NASD Rules 2110 and 3010,

. The firm failed to provide documentary evidence that on the trade date(s) reviewed in the
TMMS examination it performed the supervisory reviews set forth in its written
supervisory procedures conceming trade reporting for its Market Making Desk (accepting
trades reported by another member or entering a matching trade). The conduct described
in this paragraph constitutes viclations of NASD Rules 2110 and 3010.

The firm also consents to the imposition of the following sanctions:

A censure, a fine of $52;500 comprised of $15,000 for the NASD Rule 2110 and
2320 violations, $12,500 for the NASD Rule 4632 violations, $17,500 for the
NASD Rule 6955 violations, and $7,500 for the supervisory violations, an offer of
restitution by the firm to the customers listed on Bxhibit B which is attached, in
the total amount of $2,132.10, plus interest at the rate set forth in Section 6621(a)
of the Internal Revenue Code, 26 U.S.C. 6621(2)(2), from the date of the violative
conduct until the date this AWC is accepted by the National Adjudicatory Council
(“NAC™, and an undertaking to revise the firm’s written supervisory procedures
with respect to the areas described in paragraph five above.

A registered prineipal of the firm shall submit satisfactory proof of payment of the
restitution, or of reasonable and documented efforts undertaken to effect
restitution, to the COMPLIANCE ASSISTANT, LEGAL SECTION, MARKET
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REGULATION DEPARTMENT, 9509 KEY WEST AVENUE, ROCKVILLE,
MD 20850 or in an e-mail from a work-related account of the registered principal
to MarkefRegulationComp@finra.org, no later than 120 days afier acceptance

. of this AWC. If for any reason, Respondent carmot locate any customer after
reasonable and documented efforts within such period, or such additional period
agreed fo by the staff, Respondent shall forward any undistributed restitution and
interest to the appropriate escheat, unclaimed-property or sbandoned-property
fund for the state in which the customer is known to have last resided.

Within 30 business days of acceptance of this AWC by the NAC, a registered
principal of the Respondént shall submit to the COMPLIANCE ASSISTANT,
LEGAL SECTION, MARKET REGULATION DEPARTMENT, 9509 KEY
WEST AVENUE, ROCKVILLE, MD 20850, a signed, dated letter, or an ¢-mail
from a work-related account of the registered principal to
MarketRegulationComp@finra.org, providing the following information:. (1) a
reference to this matter; (2) a representation that the firm has revised its written
-supervisory procedures to address the deficiencies described in paragraph five
above; and, (3) the date the revised procedures were implemented.

The firm agrees to pay the monetary sanction(s) upon notice that this AWC has been
accepted and that such payment(s) are due and payable. It has submiited an Election of
Payment form showing the method by which it proposes to pay the fine imposed.

The firm specifically and voluntarily waives any right to claim that it is unable to pay,
now or at any time hereafter, the monetary sanction(s) imposed in this matter.

The sanctions imposed herein shall be effective on a date set by FINRA staff,
I

WAIVER OF PROCEDURAL RIGHTS

The firm specifically and voluntarily waives the following rights granted under FINRA's Code of

Procedure:

A. To have a Complaint issued specifying the allegations against the firm;

B. To ;De notified of the Complaint and have the opportunity to answer the allegations in
writing;

C. To defend against the allegations in a disciplinary hearing before 2 hearing panel, to have

a written record of the hearing made and to have a written decision issued; and



D. To appeal any such decision to the NAC and then to the U.S. Securities and Exchange
Commission and a U.S. Court of Appeals.

Further, the firm specifically and voluntarily waives any right to claim bias ot prejudgment of the
General Counsel, the NAC, or any member of the NAC, in connection with such person’s or
body"s participation in discussions regarding the terms and conditions of this AWC, or other
consideration of this AWC, including acceptance or rejection of this AWC.

The firm further specifically and voluntarily waives any right to claim that a person violated the
ex parte prohibitions of FINRA. Rule 9143 or the separation of functions prohibitions of FINRA
Rule 9144, in connection with such person’s or body’s participation in discussions regarding the
terms and conditions of this AWC, or other consideration of this AWC, including its acceptance
or rejection.

.

OTHER MATTERS

The firm understands that:

A. Submission of this AWC is voluntary and will not resolve this matter unless and until it
has been reviewed and accepted by the NAC, a Review Subcommitiee of the NAC, or the
Office of Disciplinary Affairs (“ODA”), pursuant to FINRA Rule 9216;

B. If this AWC is not accepted, its submission will not be used as evidence to prove any of
the allegations against the firm; and

C. If accepted:

1. this AWC will become part of the firm’s permanent disciplinary record and may
be considered in any firture actions brought by FINRA or any other regulator
against the firm;

2. this AWC will be made available through FINRA's public' disclosure program in
response to public inquiries about the firm’s disciplinary record;

3. FINRA may make a public announcement concerning this agreement and the
subject matter thereof in accordance with FINRA Rule 8313; and

4, The firm may not take any action or make or permit to be made any public
statement, including in regulatory filings or otherwise, denying, directly or
indirectly, any finding in this AWC or create the impression that the AWC is
without factual basis. The firm may not take any position in any proceeding
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brought by or on behalf of FINRA, or to which FINRA is a party, that is
inconsistent with any part of this AWC, Nothing in this provision affects the
firm’s right to take legal or factual positions in litigation or other legal
proceedings in which FINRA is not a party.

The firm may aftach a Corrective Action Statement to this AWC that is a statement of
demonstrable corrective steps taken to prevent future misconduct. The firm understands
that it may not deny the charges or make any statement that is inconsistent with the AWC
in this Statement. This Statement does not constitute factual or legal findings by FINRA,
nor does it reflect the views of FINRA or its staff,



The undersigned, on behalf of the Firm, certifies that a person duly authorized to act on its behalf
has read and understands all of the provisions of this AWC and has been given a full opportunity
to ask questions about it; that it has agreed to the AWC’s provisions voluntarily; and that no
offer, threat, inducement, or promise of any kind, other than the terms set forth herein and the
prospect of avoiding the issuance of a Complaint, has been made to induce the firm to submit it.

1[4 1o

Date [ "1

Reviewed by:

Counsel for Respondent

Accepted by FINRA:

1alm /0
Date

Respondent
E*Trade Capital Markets LLC

By:

Name: Chir ‘5"1@‘&( Yd—
Title: O"L"*f CO"“{’\;ML. O% Ctr’

Signed on behalf of the
Director of ODA, by delegated authority

TEL R -
Thomas R. Gira

Executive Vice President
Department of Market Regulation
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1008 MRE Samples
E*Trade Capltal Markets LLC ("ETRD")
Exnam No. 20070083512 {incl. 20070103576
and 20080147382}
Sample Source/Perfod*: August 20-11, 2008

Szyipfe Deseriptian
* Sales reviewed for complianes with SEC Rule 200(g) longfshon salé eeording requirements

Short Sales reviewed. for compliancs with SEC Rule 203(b) asotrity location requirements

Tredes reported to 2 TRF or OTCTRF for compliance with NASD Ruts 6120
£98 for genenl trade ceponiing requirements

0 for Tnstitutional Matket Qrder Review trads requirements

42 for Cancellation of reported trade requirements

623 for Pringipal, Riskless Principel, or Agency executions sffecled otherwise thar'on &n ¢xchange

. 3 forcompllsece with the use of the PRE (Prior Reftrence Price) trade modifier

30 for complisace with the requirements of odd-fat trade reporting

0 for complience with the use of the RA trade modifier {prices away from the market)

0 forcompliance with the wse of the X trada madifier (exercite OTC aptions contrsct)

WA for compliance with SEC '34 Act Scotion 26(c) guidelines relating 1o Soft Dollar Agreemenis
277 for Stle Tndicator mquiroments

Disclosures ta gustomens relnting to tredlng in the Extended Hours session for compliance with Nasdaq Rule 4631

Sell onlers entered Into Nasdaq Exchange execution sysiems for complianee with Nasdag Rufes 4755

Drdars entered Into Nasdaq Exchange exscution systems For compliance with MNasdag Rules 2110
35 forbuy orders entered info the Masdaq Exahange exeputlon sysiem
87 forsell orders entered into the Nasdeq Exchange execution system

Limit orders for MMS zecurities in which the member ects ax an exshange market naker for compliance with the
display requirsnents of SEC Rules 602 and 604 and Nasdag Rule 3390

Orders for complitnee with best sxestition requirements of NASD Rule 2320

25 Orders execyted as principal for campliance with NASD Rule 23201

0 'Not Held® onders for compliance with NASD Rufle 2320 and Nardag Rufe 2320 best execution requirements

[ onder executed with 2 .PRP (Prior Reference Price) tade mudifier

10 Customer orders In-OTC aquity securities for comphiance with NASD Rules 2320 and 3110{b) requirements
1o ascertain and document best intepdealer market related to execution af orders

Ordeys for complisnce with order protection requircraents of MASD Rules 2110, IMs2110-2, 2111, 6541 nnd
Nasdeq Rules 2110, IM-2110-2, and 2111

Open Limit orders to buy andior open Stop ordets to sell sceuritics that traded ex-dividend for complianee with ‘
NASD Rulo 3220 and Nasdag Rule 4761

Orpder memonsnda and Net Trading agreements for compliancs with NASD Rulz 2441 requirements

Orders n secutitles rquired to be submitted 10 DATS for complianee with NASD Rulor 6934 and 6955 and
Nasdaq Rules 6354 and 6955 requirements

Castomer confinmations prepared and maintained in oorm:cﬁn; with sefect samples
5 for comyliance with SEC Rule 10b-10 disg]osure requirements
0 for compliance with SEC *34 Act Section 232} quidelines retating to Sofx Doflar Agreements

Orders for NMS sccuritics in which the Firm acls gy o market e:mcr for compliance with SEC Rule 605 order
¢lessification requirements

Data sets published for July 2008 monthly order cxecution report for compiance with SEC Rule 605 requircment
o publish accurnte detn {8 'data st encomprsses all cequired statistical data for single seeurity sind order typefsize
category as described in SEC Rule 605)

Orders undorlying data sets reviewed for July 2008 for NMS ssouritics in which the Firm acts as & market donter
for compliance with SEC Ru'e 605 otder classification réquirements

Quartedly Rovting Report for complisnce with SEC Rule 506 nequiremeénts
CRD registeation records for persons condusting andfor supervising Flen's trading andfar market making
sctivitics for complance with NASD Rule Serfes 1020, 1030, 1040 and Nasdaq Rule Serles 1020, 1630, 1040

Member's "Regular & Rigorous® review procedures reganding ordev execution quality (or compliance: with NASD
Rulex 2320 and 3010

Exhshit A
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2008 MRE Samples
E*Trade Copital Marfets LLC ("ETRD™)
Exam No, 20070083519 (Tacl 20070103674
and 20050147381)
Sample Source/Perfod: Anguat 221, 2008

Sempte.
Size  Sapiple Deseription

Al Member's supervisory system, writien supervisory procedures (“WSPs") and documettation evidencing exscution
Provided  of the WSPs for compliance with NASD Rule 3010 requirements

Al Member's supsrvisory and oporational policies pod procedures and dacumentation evidencing exesution nnhe
Provided  policies and procedunes for compliance with SEC Regufntion NMS Rules 610, 611, and 612

323 Records prepared and mafniined in conneotion with the above sumples for compliance with SEC Rules 1763
and {724 gnd NASD Rula 3110

R R P R TR e

N/A ‘Trading Halts duclated durfng 111& on-gita portian af the mminaﬂlm fba'whicllFﬂ\mA Staffoblnrved tha
operation of the ATS.

N/A . Trades yeported to the ADF/TRACS for compliance with NASD Rule 4632A

for general trede repasting requiretnents

far Sale Indicator requirements

far Caneelation of Teporied teade requirements

for Principel and Riskless Principal exeoutfons effected otherwise than on an exchangs

for cornpliancs with the usa of the ,PRE [Prior Reference Price) trade modifier

far complience with the usa of the Transastion Fee odd-1ot indieatos

far compliancs wilh the use of the RA trade modifier {related to trades a1 prices avay friom the marked}

e oo sSoo

for compliencs with the use of the RX (related to the exercise of OTC options contracts) tds moditier
NIA ADF orders and quotes aceessed by other mazket participants for compliance with NA.SD Rule 4300A
requirements to submit Order and Order Response reports
F:i e ﬂ' c"‘:_'_"‘ t:"l 3 ,_'.-.c’ i ‘ln ;ﬁ-} !‘-?’? % A,

74 Sales reviewed for complience with SEC Rule 200(g) long/short sale recording requiremenis from Aogust 18 &
19, 2008 (GVSA)

15 Short Sales reviewed forcnmpllnme with SEC Rue 203(b} uwmy Tocation requirements frem August (3 & 19,
2008 {GYSA)

Onders in secusities required to be submitied fo QATS for compiiance with NASD Rules 6954 nnd 6955 and
50 Necdag Rules 6954 and 6955 requiretients from August 18 & 19,2002 (GVSA)

151 Orders entered into Nasdaq Exchange excoution systems for comphmu with Nasdaf Rules 4755 and 2110 from
August 19 & 19,2008 (GVEA)
T for buy orders entered into the Nasdag Exchange execution system .
74 for 38l orders entered intp the Masdaq Exchange axecution system

Records prepared and maintained in conneetion with the above samples for compliance wilh SEC Rules 1743
152 tnd 1784 from August 12 & 19, 2008 (GVEA)

All Mermber's supervisory system, written supervisory procedures ("WSTFs*) and documeniation evidencing execution
Provided  of the WSPs fur complianee with MASD Rule 3010 requirements from August 18 & 19, 2008 (GVSA)

2 CATS va Trade Reporting Breaks from September 19 to October §, 2008 (Shoxt Sate Sweep)

1 Market Making Registration Break from September 19 to Gotober 8, 2008 (Short Sale Sweep)

Records peepared and maintained in coanection with the above sumples for campliunce with SEC Ruley 17a-3
2 and 1784 and NASD Ryde 3110 from Seprember 19 1o Cotober 8, 2008 (Shork Sale Sweep) :

Al Members supervisacy system, written suparvisory proceduses ("WSPs™) and documentation evidencing exseation
Provided  ofthe WSPs for compliance with NASD Rule 3014 requitements fram Septernber 19 through Qctaber £, 2008
. {Short Sale Sweep)

Exhibit A

2ed2




g Hquyx3

[4 =3 1

90018 oLyl 004 TSEE6 Ldtd 800Z/61/T1 8e
00°0¢$ 8€°0 005 00:eT: 1L OA3d 200z/SL/Z)L 3
seges 090k 199 Lyeg0L | IvEM | 900e/El/El e
0L'1eS 09°€lL ¥ES BV:OE0) | MOvEY | 900Z/EL/ei £€
00sL$ 0L¥ 00g gL-8rll | $808 |  900T/elT) 43
00028 ge'e 35¢ 0g:62:51 | 1300 8002/2LiT) Le
9e2 0ot | gZezsl | 7300 900Z1ZLiZL ae
00218 9E2 00E 20:60'51 [ 71909 900ZRL/ZL 62
0018 £€0 008'¥ SL'EEs NELS gooz/tlizl | "B |
0008 €80 000’k SLIEES N3IS 9002711721 Ji4
00ZLY 060 ooy OF-41-61 Id3H 80021 L/ZL 9z
00'ss$ Lol 00§ - | Sc€Lisk | J1dud 900¢/8/Z) 52
00E9% EE'5) 00% SZ'EEG 1a¥s 900zZ/87Z) vz
00'gys £e'6) 00¢ £l.ee8 1dyd 9002/8/Z) £2
00518 A 00s 60:03:01 1508 g00e/8/gL - | <c
000rs 6¥T 000'L EV-25'6 SANAN 900Z/L/e} ¥
00'05% 0’} 008 0£:68°6 NOWW 9002/4/T1 (i[2
SLLLS ge'0 gee c0ses | 40339 900Z/LiTl 61
00 ge'l 00} LTPEG NOIWW 90021972} 8l
a0'szs 0E's 000'L . | 8Z:i9ewl | ODAOL 900Z/5/EL Lk
00°0r3 9Ll 005’} 9Z:£5°01 1840 g00z/s/eL " | 9l
00'ces £T el - 000k vLippl | Ldyd 9002/L12) gl
00°ges gg's 00§ ge:6zel | AdLS 800e/L/2) vl
00°0.8 16°C 000'L Z5-9e10L RIAM 9002/0ErL L €l
00¥L$ 68} g0 | ©£5:20°0L | 3I4OW | S00TWE/LL (4}
00°091L% 050 000y aloeigl XaH 900Z/82/11 L
00'Gi$ 880 00s 958741 BELE] 900¢2/Le/L i ol
00°€Z$ S1'2 008 60°bE6 ANMN | 90002711 6
99°0£$ et Z8¢ 1EE06L | 9ALN 90029t L g
000LS 0.8 0p¢ PO60:LL [dHN g002/9L/t L
00018 S9°¢ 001 E0:211L | SQAH | 9002941 9
0o'osg 601 009'L 90:4£°6 OYAD 900Z/9L11 g
00'sz¢ 956 00€ ZeTobl | 41880 | 80025/l 4
00°'98% 621 058 2e-1€6 auos | s00ToLL)L €
05€lS ye'e osk eeitigl | 43990 9002/6/1 1 [4
00'038 0eT 000C ogeiiLl | 43800 900e/6/L 1
Junowy uopnIsay Sd awnjoA oWl anss) oyeq epeal N
e UoyNHIXg uognaaxg way

UOeiuIoju] 8pelL

M8IADY Jojea(] pieog uieling JOIINOY BY} JOAQ 00T JOHBND Ui

{.a¥LT.} 277 s1evse [eprdes apes], 3

GL8E800L00Z




g yarxa

0L'TEL 25 =[ej0L
0S£2CH LN 0089 | pOLELL TEEE] ooneeeiel | v
00'S21S SO0 000'S SPYP6 | ONaZ 900¢/8L/EL 32
00°05$ 020 000') ZLGSCL | OWOS | 9007i9efcl z
00°S68 B6 2 006'L 0P-0v'6 NINL S00zizerel b
05 €28 ge'8 05e'L Z0Er6 XX1S 9002/ 1.o/eh o
CTRAES 821 Zal 0G:00:€L |  WN1S 900z/LElC) BE
00°01$ oL¥L a0l Z0-vEB Ldud 900Z/6LIZL | 8¢
05EL$ oLyl GE} Z5EE6 LduA 900Z/6 /2L IE
nnowy Logmpsey Fid awmjop sunL anss| ejeq spesl “ON
uognaexy uonpnoexy w3yl

MBINSY Jojee] IBOY UNS|ING JOJUNCD By} JOAQ 007 J91enD) ik

(.a¥13..) 9711 syeopep eyde) apes]. 3

-

6159€800£002



