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SUMMARY 

1. Responded Gaiy Ray Founuer("Fou^ 

municipal bonds in ten customers4 accounts from January 2002 to September 2006 in willful 

violation of Municipal Securities Rulemaking Board ("MSRB") Rules G-19(cX G-19(e) and G-

17. Fournter engaged in a pattern of in and out trading, and cross trading, all designed to generate 

large markups and markdowns to benefit himself and his firm in disregard of the customers' 

objectives and to their detriment. 

2. Fournier's trading resulted in customer losses of approximately $1.2 million. On the 

other hand, Founder and the Finn received transaction compensation of ar̂ roximately $875,000. 

3. Of the 277 transactions, none were kept until the bond's listed maturity date. One 

hundred three of the securities purchased were kept in the respective customer accounts less than 

100 days. Short-term trading of this magnitude was inconsistent with both the customers' needs 

and with what Fournier had explained to them would occur in their respective accounts. 
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4. Foumier also misrepresented the markup or markdown he was charging customers on 

municipal bond transactions in rive of the same ten customer accounts during the same time 

period in willful violation of M5RB Rule G-17. 

5. In addition, between January 31,2006 and September 15,2006, when he left the Finn, 

Foumier utilized discretion without written approval in 539 municipal bond transactions from his 

FINRA regulated firm in nine customers' accounts in violation of MSRB Rule G-19(d). 

Foumier also utilized discretion in one other customer account on February 16,2006 in violation 

of NASD Rules 2510(b) and 2110. Hie conduct described above is illustrated in schedules 

attached to this complaint Schedule A consists of a list of violative, short-term municipal bond 

trade sets for ten customers of Foumier. Schedule B, which documents customer re-purchases, is 

a comprehensive list of all municipal bond transactions for the ten customers. Schedule C shows a 

total of539 violative discretionary municipal bond transactions. 

RESPONDENT AND JURISDICTION 

6. Foumier became registered with FINRA as a General Securities Representative in 

1971. He worked as a registered representative at various member firms until 2002. 

7. From January 2002 until September 2006 (the "Relevant Period*'), Foumier was 

associated with UBS Financial Services Inc. C*UBS* or the "Finn") as a registered representative 

Foumier then held and still holds the following licenses: Series 1.40.63 and 65. 

8. In September 2006, Foumier resigned his position at UBS. He joined another FINRA 

regulated broker-dealer shortly thereafter and is currently with that firm in a registered capacity. 

Foumicr's Form U-5 states that at the time he left UBS, the Firm was investigating the 

"level of municipal bond trading in certain client accounts'* and Founder's "contact with clients in 

non-discretionary accounts." 
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10. FINRA has jurisdiction to enforce the MSRB Rules as to its members and persons 

associated with its members pursuant to Section 15 A (b) (7) and Section 15B of the Securities 

Exchange Act of 1934,15 U.S.C. § 78o-4(c)(5). 

FIRST CAUSE OF ACTION 

UNSUITABLE RECOMMENDATIONS 

(MSRB Rule G-19(c)) 

] 1. Enforcement re-allegcs and incorporates by reference paragraphs 1 through 10 above. 

12. MSRB Rule G-19 (c), entitled "suitability of recommendations*' requires "p]n 

recommending to a customer any municipal security transaction, a broker, dealer or municipal 

securities dealer shall have reasonable grounds: (i) based upon information available from the 

issuer of the security or otherwise, and (ii) based upon the facts disclosed by such customer or 

otherwise known about such customer for believing that the recommendation is suitable." 

13. During the Relevant Period, while employed with UBS, Foumier engaged in 

Unsuitable trading in municipal bonds in the brokerage accounts of ten customers of his member 

firm employer. The unsuitable trading consisted of frequent short-term transactions, or in and out 

trading, often effected through cross trading in municipal bonds that were designed and intended 

for long-term holding. This was contrary to his customers* investment objectives. 

14. Customer A l was a 48 year old, married sports business professional. His wife was a 

corporate executive. Together their earnings ranged from $1,000,000 to $2,000,000 a year. Their 

investment objective was listed as "capital appreciation" and their risk tolerance profile was 

"moderate.** These terms are defined by UBS on the new account documents as: "moderate -

seeks potential returns with a lower risk of loss ofprincipaland "capital appreciation - invests 

seeking srowth ofprincipal rather than the generation of income, "(emphasis added) Customer 



Al shared six accounts with Ms wife that traded municipal bonds. In addition, there were two 

custodial accounts for his children that traded municipal bonds. These accounts were opened at 

UBS in 2002 with Foumier, following a transfer from another firm. 

15. Customer Ml was a 48 year old married, former professional basketball player with 

two dependents. Customer MI had one individual account and one joint account that he shared 

with his wife and in which municipal bonds were traded. The joint account was opened at UBS in 

2003. Their annual income was listed as $1,000,000 while liquid assets and net worth were 

reported to be $3,000,000. Their mvestment objective was listed as "capital appreciation" with a 

"moderate" risk tolerance. 

16. Customer Jl was a married, 64 year old sports consultant with three dependents. His 

annual income was listed as $2,000,000 to $5,000,000. The investment objective listed for his 

account in 2002 was "current income and capital appreciation" with a risk tolerance listed as 

"moderate." Customer Jl shared five joint accounts at UBS, with his wife, in which municipal 

bonds were traded. These accounts were opened at UBS in 2002. 

17. Customer J2 was a 63 year old, married sports promoter. He and his wife had annual 

earnings of approximately $200,000 with liquid assets of approximately $2,000,000. Their net 

worth was recorded as $5,000,000, exclusive of residence. No investment objective is recorded 

for Customer J2 and his wife. Their risk tolerance was listed as "moderate." Customer J2 shared 

two accounts with his wife while at UBS in which municipal bonds were traded The first of these 

accounts was opened in January 2002. 

18. Customer Tl was a 42 year old retired professional baseball player. His annual income 

was listed as $500,000 and his net worth was listed as being $500,000, excluding residence. 

Customer T1 *s investment objective was "capital appreciation" with a "moderate" risk tolerance. 
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Customer Tl had three individual accounts with Foumier at UBS, one of which was opened in 

2002. Municipal bonds were traded in all three accounts. 

19. Customer J3 was a 34 year old, married professional baseball player with two 

dependents. His annual income was $2,000,000, with liquid assets of $250,000 to $300,000. 

Customer J3's net worth was listed as $2,000,000 to $3,000,000, excluding residence. He had an 

investment objective of "capital appreciation" and a "moderate4' risk tolerance. Customer J3 and 

his wife shared two joint accounts at UBS and each had an individual account, where municipal 

bonds were traded. The fast of these accounts was opened in January 2002 following a transfer of 

accounts from another firm, 

20. Customer Nl was a 30 year old single, professional baseball player with no dependents. 

His annual income, liquid assets and net worth, excluding residence, were all recorded as being 

$5,000,000. His investment objective was listed as "capital appreciation" with a "moderate' risk 

tolerance. Customer Nl had four individual accounts at UBS with Foumier in which municipal 

bonds were traded. The first of the accounts was opened in November 2003. 

21. Customer SI was a single, 34 year old professional basketball player with three 

dependents. His annual income was listed as being between $1,200,000 and $2,000,000. His 

investment objective was listed as "capital appreciation.** No entry was recorded for his risk 

tolerance profile. Customer SI kept seven accounts with Foumier at UBS in which municipal 

bonds were traded. The first of these accounts was opened in January 2002.. Three of these 

accounts were single accounts and four were custodial accounts. 

22. Customer Bi was a 31 year old, married professional basketball player. His annual 

income was listed as $5,000,000. He recorded liquid assets of $10,000,000 and his net worth, 

excluding residence, was listed as $13,000,000. Customer Bl selected "current income and 

capital appreciation" as his investment objectives. His risk tolerance was listed as "moderate". 
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Customer B1 maintained five individual accounts with Foumier at UBS in which municipal bonds 

were traded. Three of these accounts were opened during 2002. Another was opened in 2005. 

Customer Bl 'a wire also had one single account with Foumier at UBS, opened in 2002, in which 

municipal bonds were traded. 

23. Customer M2 was a married, 41 year old former professional baseball player with two 

dependents. He and his wife had an annual income of $1,200,000 to $2,000,000 and liquid assets 

of approximately $5,000,000. Customer Ml *s investment objectives are listed as "current income 

and capital appreciation" and a "moderate" risk tolerance. Customer Ml and his wife opened two 

joint accounts with Foumier in which municipal bonds were traded. These accounts were opened 

in January 2002. 

24. These customers all indicated to Foumier mat while they were interested in long-term 

appreciation, they were also interested in maintaining stability in their accounts. Certain 

customers may nave been aware mat some of the strategies employed by Foumier might generate 

losses for tax purposes. The customers were not aware of the amount of transaction 

compensation paid to Foumier and the Firm, which was comprised of the amount of markup or 

markdown being charged for each transaction, or that these strategies resulted in little or no 

overall economic benefit to them. 

25. The customers were unable to evaluate Foumier's active trading as they all lacked 

significant experience in municipal bond trading, let alone active municipal bond trading. 

26. Foumier requested that all of his customers provide written approval granting Foumier 

discretion to trade in the respective customer accounts. 

27. All ten customers identified to. paragraphs 14 through 26 above complied with that 

request " 
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28- By effecting frequent short-term transactions in municipal securities that were actually 

designed and intended for long-term holding and by decreasing the net worth of those accounts as 

a result of the transactions, Foumier failed to properly follow his customers1 investment 

objectives. 

29. During the Relevant Period, Foumier regularly purchased municipal bonds for his 

customers, often in blocks with a par value of $1,000,000 or more, 

30. Foumier generally split these blocks of municipal bonds up into smaller groupings and 

allocated them out amongst several customer accounts that he serviced at the Firm with 

discretionary authority, including those of the above referenced customers. 

31. Municipal bonds are typically long-term investments, which, when held until their 

maturity date or an earlier call date, allow an investor to preserve-capital-wrû e-gGnerating tax-— 

advantaged or tax-free income. 

32. Foumier, however, usually sold the municipal bonds from those customer accounts 

well before the maturity and/or call date, often within a few months of purchase and most often 

at a loss. Foumier sometimes sold the bonds to other customers mat he serviced at the Firm in 

cross trades and then bought back the same bond for the original customer a short time later, 

Foumier exercised discretion on both sides of these bond trades and received transaction 

compensation from the markups and nwkdowns of the bonds on all sides of these trades, 

33. The gross combined markups and markdowns earned by Foumier and the Firm from 

the customers, resulted in a trading loss for the customers participating in the purchasing of 

municipal bonds. 

34. The municipal bond transactions listed in Schedule A were more beneficial to Foumier 

and the Firm rather than for these ten customers. The transactions, which were all done on a 
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principal basis, were executed at substantial markups and markdowns, generating substantial 

transaction compensation for Foumier but providing minimal tax or other benefits to the 

customers. Schedule A shows total customer losses of approximately $1,2 million and total 

transaction compensation earned by the Firm and Foumier of approximately $875,000. 

35. CUSIP 769312BK4 is representative of Founder's unsuitable trading practices. 

Figures 1 and 2 show a series of buys on the trade dates, and Figure 3 shows the sale of these 

bonds: 

Figure 1: CUSIP 769312BK4 

Customer Buy/Sell Par Value Trade Date Purchase 
Price 

Principal 
Amount 

Gross Markups 

1. Nl Buy £100,000 10/11/02 11X56 5112,557 $2,000 
2. Nl Buy 5400,000 10̂  1/02 112.56 $450,228 $8,000 
3. Al Buy $430,000 10/11/02 11236 $483,995 $8,600 
4. aa* Buy £25,000 10711/02 112.56 $28,139 $500 
5. M2 Buy $145,000 10/11/02 112.56 S163J08 $2,900 
6. bb* Buy $100,000 10/11/02 112.56 $112357 5X000 
7. cc* Buy $470,000 10/11/02 112.56 5529,018 $9,400 
8. cc* Buy 5100,000 10/11/02 11156 $112357 $2,000 
9- dd* Buy 5140,000 io/n/02 112.56 $157380 $2,800 
10.ee* Buy 550,000 10/11/02 112.56 556,279 $1,000 

Totals SU60.000 5X206,117 539,200 
* Founder's customers, but not named in the complaint 

Figure 2: CUSIP 769312BK4 

Customer Buy/Sen Par Value Purchase 
Date 

Purchase 
Price 

Principal 
Amount 

Gross Markups 

1. Nl Buy $230,000 11/21/02 $111.66 $256̂ 09 $4,600 
2. Al Buy $35,000 • 11/21/02 SU1.66 $39,080 $700 
3. fl* Buy $30,000 11/21/02 $111.66 $33,497 $600 
4. ba* Buy $10,000 11/21/02 $111.66 $11,166 $200 
5. ba* Bay $105,000 11/21/02 $111.66 $11739 $2,100 
6. ba* Buy 515,000 11/21/02 $111.66 $16,748 $300 
7. eg* Buy $35,000 11/21/02 $111.66 $39,080 $708 
8. hb* Buy $360,000 11/21/02 $111.66 $401,962 $730 
9. ii* Buy $10,000 11/21/02 $111.66 $11,166 S200 
10. jj* Buy $5,000 11/21/02 $111.66 $5,583 $100 
ll.ee* Buy $45,000 n/21/02 $111.66 $50,245 5900 
12. SI Buy 590,000 11/21/02 5111.66 $100,490 $1300 
13. Tl Buy $30,000 11/21/02 5111.66 $33,497 5900 

Totals $1,000,000 51,116360 $20,000 

*Fournier's customers, but not named in the complaint 
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Figure 3: CUSIP 769312BK4 

Customer Buy/ 
Sell 

Par Value Sell Date SeU Price Principal 
Amount 

Gross 
Markdowra 
on Sell 

Principal 
Gain/Loss 

1. Nl SeU $730,000 05707/03 $110.42 $806,095 53350 -513499 
2. Al Sell $465,000 05/07/03 5110.42 $513,472 52325 49,603 
3. ft* SeU $30,000 05W7/03 $110,42 $33,127 $150 -5370 
4. ba* Sell £10,000 05707/03 $110.42 511,042 550 •5124 
5. ba* SeU $105,000 05/07/03 511042 5115,945 S525 -S1094 
6. ba* Sell $15̂ )00 05/07/03 $110.42 $16,564 575 -5184 
7. aa* Sea $25,000 05707703 $11042 $27,606 $125 -5533 

SeU $35,000 05/07/03 SI 1042 $38,648 5175 -5432 
9. hV SeU $360,000 05/07/03 5110.42 $397326 51300 -34,436 
10.fi* SeU $10,000 05707/03 5110.42 $11,042 550 -$124 
11. Ml SeU 5145,000 05/07/03 5110.42 $160,115 5725 -$3,093 
12.11* SeU $5,000 05707/03 $110.42 55321 525 -$62 
13. bb* Sell $100,000 05/07/03 $110.42 5110,424 5500 -$2,133 
14. ce* Sell $615,000 05/07/03 5110.42 $679,108 53,075 -512,712 
15. SI Sell 590*000 05/07/03 5110.42 599382 5450 -$1,108 
16. dd* Sell $140*000 05/07/03 SI 10.42 $154394 5700 -52,986 
17. Tl Sell $30,000 05/07/03 5Iia42 533,127 5150 -5370 
! * . « * SeU $50,000 05tf7/©3 5110.42 $55,212 $250 -$1,«67 

Totals $2360*000 53*268,550 514,800 •554,130 
'Founder's customers, but not named in the complaint 

36. As demonstrated in Figure 1, on October 11,2002, Fouimerpu^ 

value of the same municipal bond through ten transactions spread amongst eight different 

customers' accounts. All customers serviced by Foumier purchased the bond at a price of 

$112.56 which included a gross markup of two points or $20 per bond for Foumier and the Firm. 

The customers paid a total of $39,200 in gross markups as transaction compensation to Foumier 

and the Firm for the ten transactions in these specific bonds. 

37. As demonstrated in Figure 2, on November 21,2002, Foumier purchased another 

$1,000,000 par value of the same municipal bond through 13 transactions spread amongst 11 

customers1 accounts. All customers purchased the bond at a price of $ 111.66 which included a 

gross markup of two points. The customers paid a total of $20,000 in gross markups as 

transaction compensation to Foumier and the Firm for the 13 transactions. 



38. On May 7,2003, about seven months after the initial purchase of the bond, Foumier 

sold l̂l of the customers' positions in CUSIP 769312BK4 at $110.42, as shown in Figure 3. 

Foumier and the Firm obtained $14,800 in gross markdowns from the customers' sales of the 

bonds, 

39. The sell transactions caused Founder's customers to collectively lose approximately 

$54,130which does not include the cost, including markups, of re-investing the proceeds into 

another municipal bond. This loss amount also does not take into account any coupon payments 

as those earnings were received by the customers regardless of the trade activity generated by 

Foumier. Foumier and the Firm received 574,000 in gross combined markups and markdowns 

for the purchase and sell transactions. 

40. Hie customers paid approximately another $31,800 in gross markups from subsequent 

municipal bond purchases that Foumier effected for them with the sale proceeds from CUSIP 

769312BK4. 

41. Trades in the bond in this representative example affected customers named in this 

complaint in the following manner. 

42. On October 11,2002 and November 21,2002, Foumier purchased $730,000 par value 

worth of the municipal bond CUSIP 769312BK4 in Customer Nl *s account Foumier sold the 

position on May 7,2003 for a loss of $13,499. The gross combined markup and markdown for 

the purchase and sell, paid to Foumier and the Firm was $18,250. On May 7,2003, Foumier took 

the proceeds of Nl's sale and invested them into three separate municipal bonds. Customer Nl 

paid an additional $14,600 of gross markups to the Firm and Foumier. Foumier used a portion 

of the proceeds to purchase $335,000 par value worth of municipal bond CUSIP 44237NAH5 -

Houston Texas Hotel Occupancy Convention and Entertainment Series B Bond with a maturity 

date of 09-01-2013, On March 9,2004, Foumier sold $200,000 par value worth of this bond at a 
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loss of $1,748 (trade also included on Schedule A attached to this complaint) and cross traded ' 

the bonds to another customer. Foumier then used the proceeds of Customer Nl *s sale and 

purchased another municipal bond.' 

43. On October 11,2002 and November 21,2002, Customer Al purchased $465,000 par 

value worth of CUSIP 769312BK4. Foumier sold the position on May 7,2003 for a loss of 

$9,603 while the gross combined markup and markdown Foumier and the Firm received for the 

purchase and sell was $11,625. On May 7,2003, Foumier took the proceeds of the sale and 

invested them in another municipal bond. Customer Al paid an additional $9,300 in gross 

markup to the Firm and Foumier. Foumier purchased $465,000 par value of municipal bond 

CUSIP 44237NAH5 with a maturity date of September 1,2013. On November 9,2005, 

Foumier sold these bonds at a loss of $32,894 and cross traded the bonds to other customers 

including Customer B K Foumier then took the proceeds of Customer AI's sale and purchased 

another municipal bond. 

44. On October 13,2002, Foumier purchased $145,000 par value worth of the bond in 

Customer M2's account. Foumier sold the position on May 7,2003 for a loss of $3,093. 

Foumier generated a gross combined markup and markdown of $3,625 for the purchase and sell 

for both himself and the Firm. 

45. On May 7,2003, Foumier took the proceeds of the sale of Customer M2's CUSIP 

769312BK4 bonds and invested them into another municipal bond. Foumier purchased $145,000 

par value worth of municipal bond CUSIP 956256AN1 - West Texas Municipal Power Agency 

Revenue bonds with a maturity date of February 15,2012. Foumier collected an additional 

$2,900 gross markup for himself and the Firm. Foumier then sold the newly .acquired bonds on— 

October 24,2003, less than six months after its purchase, for a loss of $6,802.50 and cross traded 

the bonds to other customers. 
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46. On November 21,2002, Foumier purchased $90,000 par value worth of the municipal 

bond CUSIP 769312BK4 in the account of Customer SI. Foumier sold the position on May 7, 

2003 for a loss of $1,108. Foumier generated a gross combined markup and markdown of $2,250 

for the purchase and sell for himself and the Firm. On May 7,2003, Foumier took the proceeds 

of the prior bond sale and invested them into another municipal bond. Foumier purchased 

$90,000 par value worth of municipal bond CUSIP 956256AN1 bonds with a maturity date of 

February 15,2012. On August 15,2006, Foumier sold the position at a toss of $8,649;30 and 

cross traded the bonds to other customers. On May 7,2003, Foumier took the proceeds of the 

prior bond sale and invested them into another municipal bond. Foumier collected an additional 

$1,800 in gross markups for himself and the Firm. 

47. On November 21,2002, Foumier purchased $30,000 par value worth of the bond in 

the account of Customer Tl. Foumier sold the position on May 7,2003 for a loss of $370. 

Foumier generated $750 as the gross combined markup and markdown for the purchase and sell 

for himself and the Firm. On May 7,2003, Foumier took the proceeds from the bond sale and 

invested them into another municipal bond. Foumier collected an additional $600, the gross 

markup, for himself and the Firm. 

48. By executing the above described transactions, as well as those included in 

Enforcement's Schedule A, Foumier effected transactions in municipal securities that were not 

suitable for his customers in light of facts disclosed by his customers or otherwise known to him 

about his customers* investment objectives. 

49. As a result of his conduct, Foumier willfully violated MSRB Rule G-19(c). 
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SECOND CAUSE OF ACTION 

EXCESSIVE TRADING OF CUSTOMER ACCOUNTS 

(MSRB Rule G-19(e)) 

50. Enforcement re-alleges and incorporates by reference paragraphs 1 through 49 above. 

51. MSRB Rule G-19 (e) entitled "Churning" requires that H[n]o broker, dealer or 

municipal securities dealer shall recommend transactions in municipal securities to a customer, 

or effect such transactions or cause such transactions to be effected for a discretionary account, 

that are excessive in size or frequency in view of information known to such broker, dealer or 

municipal securities dealer concerning the customer's financial background, tax status, and 

investment objectives." 

52. During the Relevant Period, while employed with UBS, Foumier churned the 

brokerage accounts of the ten customers described in paragraphs 14 through 23, by effecting 

frequent short-term transactions in municipal bonds. 

53. During the Relevant Period, the customers paid the following amounts in gross 

combined markups and markdowns for municipal bond transactions to the Firm and Foumier: 

54. Customer A l and his wife paid out approximately $1,133,558 in gross combined 

markups and markdowns. 

55. Customer M l and his wife paid out approximately $78,677 in gross combined 

markups and markdowns. 

56. Customer Jl and his wife paid out approximately $360,409 in gross combined 

markups and markdowns. 
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57. Customer J2 and his wife paid out approximately $58,622 in gross combined markups 

and markdowns. 

58. Customer Tl paid out approximately $134,037 in gross combined markups and 

markdowns. 

59. Customer Nl paid out approximately $240,289 in gross combined markups and 

markdowns. 

60. Customer SI paid out approximately $124,070 in gross combmed rnarkups arid 

markdowns. 

62. Customer Bl and his wifef>aid out appoximately $315,956 in gross combined 

markups and markdowns. 

62. Customer M2 and his wife paid out approximately $208,984 in gross combined 

markups and markdowns. 

63. Customer J3 and his wife paid out approximately $166,387 in gross combined 

markups and markdowns. 

64. Foumier received 44% or $1,263,236 of the gross combined markups and markdowns 

generated and the Firm received the remaining 56% or $1,607,753. Founder's practice of selling 

municipal securities well before the respective maturity dates generated substantial transaction 

compensation for Foumier while providing little or no overall economic or other benefit to the 

customers involved in the trades. 

65. CUSIP 79771PUV5 is a representative example of Founder's excessive trading 

practices. On October 14,2005, Foumier purchased $1,000,000 par value worth of this bond at a 

priceof$ll0.50.Fournterdistributeditamong 15 different accounts through 15 transactions. 

Foumier and the Firm collected gross markups of $17,000. On November 1,2005, Foumier 
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purchased an additional $1,000,000 par value block of this bond at a price of $109.59. Foumier 

distributed the bond among five client accounts through five transactions. Foumier and the Firm 

collected gross markups of $17,000. 

66. Between December 15,2005 and May 21,2006, Foumier sold approximately 

$1,465,000 of the $2,000,000 in par value of the bonds purchased on October 14, and November 

1 of2005 to other Foumier customers. The gross markdowns generated on the sell transactions 

for Foumier and the Firm totaled approximately $7,300. The gross markups generated on the 

buy transactions for Foumier and the Firm from the customers to whom the bonds were cross 

traded totaled approximately $21,600. 

67. Customer Al named in this complaint participated in bond CUSIP 79771PUV5 as 

follows: 

Figure 4: CUSIP 7977IPUV5 

Customer Buy/Sell Par Value Trade Dale Purchase/Sell 
Price 

Principal 
Amount 

Gross 
Markups/ 

Markdowns 
1. Al Buv $250,000 10/14/05 £110.50 $276350 $4,250 
2. Al Sell $2504)00 12/21/05 $10735 ($260375) $1050 
3. II* Buy $200,000 12/21/05 $109.55 $219J00 $3,400 
4. mm* Buy £50,000 12/21/05 $109.55 $54,775 $350 
5. 11* Sell $200,000 02/09/06 $107-73 f$2l5.452> $1,000 
6. Al Buy $200,000 02/09/06 $109.58 $219452 $2,700 
7. 11* Se» $200,000 03/23/06 $106.95 (521X904) $1,000 
8. Al Buy $200,000 03/16/06 $108.80 £217.604 $2,700 
9. Al Sell $200,000 04/24/06 $105.95 {5211,906) $1,000 
10. an* Buy $200,000 04/24/06 $107.80 $215,606 $2,700 
11. A I Sett $200,000 05/02/06 $105.72 musm $1,000 
12.00* Buy $200,000 05/02/06 £107.57 $215,606 $2,700 

Totals $2350,000 $24,550 
•Founder's customers, but not named in the complaint 

68. On October 14,2005, Foumier purchased $250,000 worth of these bonds for one of 

Customer A Ps accounts at a price of $110.50. Foumier and the Firm received a gross markup of 

$4,250 for this transaction. Two months later, on December 21,2005, Foumier sold the same 
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bonds from Customer Al's account to two other customers. Customer Al received proceeds 

from the sale based on a price of $107.35, Foumier and the Firm received a gross markdown of 

$1,250. As a result of both transactions, Customer Al lost a total of $7,875 and Foumierand the 

Firm received a combined gross combined markup and markdown of $5,500. 

69. The same bonds Foumier sold out of Customer Al's account were purchased by two 

other Foumier customers, on the same date, December 21,2005, at a price of $109.55. These 

other Foumier customers, Customer 11 and Customer mm, paid gross markups of $4,250 to 

Foumier and the Firm, Less than two months later, on February 9,2006, Foumier sold Customer 

IPs bonds that had been previously purchased from Customer Al. These bonds were sold at a 

price of $107.73 for Customer U. This sale generated an additional gross markdown of $1,000 for 

Foumier and the Firm. Foumier sold these bonds back to Customer Al at a price of $109.58. 

This buy generated another gross markup for Foumier and the Firm of $2,700 for the purchase 

transaction for Customer Al. 

70. On March 13,2006, Customer Jl sold an additional $200,000 worth of the bonds at a 

price of $106.95 and Foumier made an additional gross markdown of $1,000 for himself and the 

Firm, based on the sell. These bonds were also then sold to Customer A1, via a cross trade from 

Customer IPs account, at a price of $108.80. Another gross markup of $2,700 for the purchase 

from Customer Al went to Foumier and the Firm. 

71. On April 24,2006, less than six weeks after purchasing the additional $200,000 in 

bonds for Customer Al from Customer IPs account, Foumier sold those bonds from Customer 

AI *s account at a price of $1 OS.95. Foumier generated a gross markdown of $ 1,000 for liimseif 

and the Firm for the sell from Customer Al. Foumier sold the bonds to Foumier Customer nn, at 

a price of $107.80. Another gross markup of $2,700 was generated for the Firm and Foumier for 

the purchase from Customer nn. 
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72. Finally, on May 2,2006, Foumier sold the remaining $200,000 worth of Customer 

Al's bonds at a price of $105.72. Foumier made another gross markdown of $1,000 for himself 

and the Firm for the sell. Foumier then sold the bonds to Foumier Customer oo, at a price of 

$107.57. An additional gross markup of $2,700 for Foumier and the Finn was generated by this 

purchase. 

73. As a result of these transactions, Customer Al's account suffered $20,819 in losses in 

aggregate. Foumier and the Firm made $12,900 in gross transaction compensation from 

Customer Al's account alone. Foumier and the Firm also made $11,650 in gross transaction 

compensation from other customer accounts when these bonds were bought and sold away from 

Customer Al *s account 

74. Additional gross markups were generated for Foumier and the Firm from Customer 

Al when Foumier made subsequent municipal bond purchases. These purchases were financed 

with the proceeds of the municipal bonds from CUSIP 79771PUV5, that had been sold from 

. Customer Al's account 

75. CUSIP 79771PUV5 produced significant losses for customers. However, it was the 

gross combined markups and markdowns that exacerbated the losses incurred in this trading 

activity. 

76. By regularly conducting this type of short-term trading, the customers frequently lost 

money, most of which was through Foumier and the Firm's transaction compensation. The 

customers' losses far outweighed any tax benefits. Foumier was the person who benefitted most 

from these trades. 

77. Of the 277 transactions identified in Enforcement's Schedule A, none were kept until 

the bond's listed maturity date. One hundred three of the securities purchased were kept in the 
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respective customer accounts less than 100 days; 79 of the securities purchased were kept in the 

respective customer accounts less than 200 days; 95 of the securities purchased were kept in the 

respective customer accounts less than 400 days. Short-term trading of this magnitude was 

inconsistent with both the customers1 needs and with what Foumier had explained to them would 

occur in their respective accounts. 

7$. By executing the above described transactions, as well as all those included in 

Schedule A, Foumier recommended and effected transactions in municipal securities that were 

excessive in frequency in view of information known to him concerning his customers* financial 

background, tax status and investment objectives. 

79. As a result of his conduct, Foumier willfully violated MSRB Rule G-19(e). 

THIRD CAUSE OF ACTION 

FAILURE TO DEAL FAIRLY WITH CUSTOMERS 

{MSRB Rule G-17) 

80. Enforcement re-alleges and incorporates by reference paragraphs I through 79 above. 

81. MSRB Rule G-17 requires that "[i]n the conduct of its municipal securities activities 

each broker, dealer, and municipal securities dealer shall deal fairly with all persons and shall not 

engage in any deceptive, dishonest, or unfair practice." 

82. Respondent failed to deal fairly with customers and engaged in deceptive, dishonest, 

or unfair practices by trading municipal securities at a rate and in a manner that constituted an 

unsuitable pattern of investing as well as excessive trading of customer accounts. 

83. Foumier's customers indicated to him mat while they were interested in long-term 

appreciation in their accounts, they were also interested in maintaining stability in their 

respective accounts, 
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84. The customers relied upon Foumier to trade the accounts, as evidenced by the fact that 

the customers had given Foumier discretion to trade in their accounts. The customers did not 

direct the strategy that was employed in their accounts. 

85* The customers were unaware that municipal bonds were frequently traded and cross-

traded amongst many of Foumier's customers, with Foumier taking transaction compensation on 

most of the transactions. 

86. Markup and markdown rates and the dollar amount of transaction compensation 

earned by Foumier were not apparent on the customers' monthly statements or the trade 

confirmations for the municipal bond transactions since the markups and markdowns were not 

itemized and separately shown for the municipal bond transactions. 

87. In many instances, Foumier sold the customer's municipal securities well before the 

respective maturity dates and/or call dates and then bought substantially similar or the same 

bonds back. This practice generated substantial gross transaction compensation for Foumier and 

the Firm while providing little or no economic or other benefit to the customers involved in the 

trades. 

88. As a result of this conduct, Foumier willfully violated MSRB Rule G-17. 

FOURTH CAUSE OF ACTION 

FALSE REPRESENTATION OF TRANSACTION COMPENSATION 
CHARGED 

(MSRB Rule G-17) 

89. Enforcement re-alleges and incorporates by reference paragraphs 1 through 88 above. 

90. MSRB Rule G-17 requires that "I i]n the conduct of its municipal securities activities 

each broker, dealer, and municipal securities dealer shall deal fairly with all persons and shall not 

engage in any deceptive, dishonest, or unfair practice." 
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91. Respondent failed to deal fairly with customers and engaged in deceptive, dishonest, 

or unfair practices by misrepresenting the transaction compensation he was charging five 

customers on municipal bond transactions. Among the customers to whom Foumier 

misrepresented the transaction compensation rate are: (1) Customer Al; (2) Customer Jl; (3) 

Customer Ml; (4) Customer J2; and (5) Customer Nl-

92. On sevml occasions during the Relevant Period, Foumier promised these five 

customers that his transaction compensation rate for single municipal bond transactions would 

never exceed one-half of one percent of the par value of the bonds. 

93. In spite of this promise, Foumier frequently exceeded the agreed upon rate and never 

advised the customers that he was charging more than the agreed upon rate. 

94. The transaction compensation charged by Foumier tor municipal bond transactions 

was never apparent to his customers, as it was embedded in the transaction costs and not listed 

separately on the customers' monthly statements or confirmations. The customers were never 

informed by Fournier that he had charged transaction compensation higher than one-half of one 

percent 

95. A fact is material if there is a substantial likelihood that a reasonable investor would 

have considered the omitted or misstated fact important in making an investment decision, and 

disclosure of the omitted or misstated fact would have significantly altered the total mix of 

information available. 

96. The actual markups and markdowns charged to customers on their municipal bond 

transactions was a material fact that Foumier should have properly disclosed, particularly where 

he previously represented to them that a lesser transaction compensation would be charged. 
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97. In or around 19S9, Customer Al met Foumier while Foumier was employed at 

another firm and FouTnier promised Customer A1 mat if Customer Al agreed to become a 

customer, that Customer A l would be charged no more than a rate of one-half of one percent 

transaction compensation on each bond trade. 

98. In 2002, Foumier reiterated to Customer Al that Foumier would honor the promised 

rate of a maximum of one-half of one percent transaction compensation on bond trades if 

Customer Al would transfer his accounts to Foumier*s new employer, UBS. Up through 2006, 

Foumier continued to charge transaction compensation to Customer Al that was higher than 

one-half of one percent despite his earlier representation to the contrary. 

99. In or around 1988, Customer Jl met Foumier while Foumier was employed at another 

firm and at that time Foumier promised Customer Jl that if Customer Jl agreed to become a 

customer of Respondent that Customer Jl would be charged no more than rive dollars for every 

51,000 of bonds purchased or sold, i.e. one-half of one percent markup or markdown on each 

bond trade. 

100. In 2006 when Foumier left UBS to j oin his new firm, Foumier informed Customer Jl 

that Foumier could provide better service at the new firm while maintaining the "same 

commission structure," referring to the original representation of the one-half of one percent 

transaction compensation rate. Up through 2006, Foumier continued to charge a rate for 

markups and markdowns to Customer Jl that was higher than one-half of one percent despite the 

earlier representation to the contrary. 

101. In or around 1989, following a referral from Customer Jl, Customer Ml met Foumier 

while Foumier was employed at another firm and at that time Foumier promised Customer MI 

that if Customer MI agreed to become a customer of Respondent that Customer Ml would be 
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charged no more than five dollars for every $1,000 in bond trades, i.e. one-half of one percent 

markup or markdown on each bond trade. 

102. Between 1989 and 2002, on approximately ten occasions, Foumier verbally reiterated 

the promised transaction compensation rate of one-half of one percent to Customer Ml, 

including in 2002 when Respondent transferred Customer Ml *s accounts over to the Firm. 

Specifically, in 2002, Foumier remised Customer Ml that the transaction compensation rate 

arrangement of one-half of one percent on each bond trade would continue to remain intact 

following the accounts transfer to UBS. Up through 2006, Foumier continued to charge a rate of 

markups and markdowns to Customer Ml that was higher than one-half of one percent despite 

his representation to the contrary. 

103. In 1995, Customer J2 met Foumier following a referral from Customer Jl, while 

Foumier was employed at another firm. Foumier represented to Customer J2 that if Customer J2 
o 

agreed to become a customer of Respondent, that Customer J2 would be charged no more than 

one-half of one percent transaction compensation on'each bond trade. Foumier informed 

Customer J2 that Customer J2 was receiving the same transaction compensation rate 

arrangement for bond trades as Customer Jl. 

104. In 2002, when Respondent left another firm to join UBS, Foumier confirmed to 

Customer J2 that the same transaction compensation rate of one-half of one percent, promised to 

Customer J2 by Respondent while Foumier was at the other firm, would remain in effect at UBS. 

105. From 1995 through 2006, on approximately five to 15 occasions during telephone 

conversations between Customer J2 and Respondent, whenever Customer J2 commented to 

Respondent that the transaction compensation for bond transactions did not appear on monthly 

statements, Respondent assured Customer J2 that Customer J2 was never being charged more 

than one-half of one percent transaction compensation on bond trades. Foumier stated during 
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these conversations that many times "there would be no charge at all," since Foumier purchased 

bonds in such high volume. Up through 2006, Foumier continued to charge markups and 

markdowns to Customer J2 higher than one-half of one percent despite his earlier representation 

to the contrary. 

106. In 1995, Customer NI met Foumier following a referral from Customer Al while 

Foumier was employed at another firm and Foumier promised Customer Nl that if Customer Nl 

agreed to become a customer of Respondent that Customer Nl would be charged no more than 

one-half of one percent transaction compensation on each bond trade. 

107. In 2002, when Foumier changed brokerage firms and joined UBS, Foumier repeated 

to Customer Nl that the same transaction compensation rate of one-half of one percent on bond 

trades would be in effect at the Firm. Up through 2006, Foumier continued to charge markups 

and markdowns to Customer Nl higher than one-half of one percent despite the earlier 

representation to the contrary. 

108. Foumier failed to adhere to the promised transaction compensation rate of one-half of 

one percent or less as set forth above, and exceeded the guaranteed rate for these five customers. 

For example, on most buy side transactions the markup charged was more than double the 

promised rate. 

109. This was an ongoing material misrepresentation through 2006 to these five customers 

who believed they were being charged one-half of one percent or less when they were actually 

being charged higher markups and markdowns. 

110. By misrepresenting the transaction compensation rate he charged to his customers, 

Foumier failed to deal fairly with his customers and engaged in conduct that was deceptive, 

dishonest or unfair. 
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111. Asa result of his conduct, Foumier willfully violated MSRB Rule G-17. 

FIFTH CAUSE OF ACTION 

EXERCISE OF DISCRETION IN CUSTOMER ACCOUNTS WITHOUT 
PRIOR WRITTEN FIRM 

APPROVAL 

(MSRB Rule G-19(d)) 

112. Enforcement re-alleges and incorporates by reference paragraphs 1 through 111 

above. 

113. MSRB Rule G-19(d) requires that" [n]o broker, dealer or municipal securities dealer 

shall effect a transaction with or lor a discretionary account (i) except to the extent clearly 

permitted by the prior written authorization of the customer and accepted in writing by a 

municipal securities principal or municipal securities sales principal on behalf of the broker, 

dealer or municipal securities dealer; and (ii) unless the broker, dealer or municipal securities 

dealer first determines that the transaction is suitable for the customer as set forth in section (c) 

of this rule or unless the transaction is specifically directed by the customer and has not been 

recommended by the dealer to the customer " 

114. While employed with UBS, during the period from January 31,2006 through 

September 15,2006, Foumier engaged in discretionary trading of municipal bonds in the 

brokerage accounts of the following nine customers without prior written approval from the 

Firm: (1) Customer A l ; (2) Customer M l ; (3) Customer J l ; (4) Customer J2; (5) Customer T l ; 

(6) Customer J3; (7) Customer SI; (8) Customer B l ; and (9) Customer LI. 

115. When each of the nine customers' accounts identified in paragraph 114 above was 

opened with the Firm, Foumier received written permission from each customer as well as the 

Firm to exercise discretion. From the inception of each account at the Firm until September 15, 
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2006, Foumier traded while exercising discretion in each account However, the Firm withdrew 

its approval for and prohibited such trading as of January 31,2006. Therefore, from January 31, 

2006 Foumier's discretionary trading through September 15,2006 was improper and 

unapproved. 

116. On September 30,2005, the Firm informed Respondent that as of January 31,2006 

all discretionary brokerage accounts, including the nine customers1 accounts identified in 

Enforcement's Schedule C, would need to be changed to "advisory" accounts if discretion was to 

be maintained. If the accounts remained as brokerage accounts, Foumier would no longer be 

permitted to exercise discretion. 

117. Foumier, in direct violation of the Firm's directive, continued to exercise discretion 

in the accounts without designating them as advisory accounts during the period the January 31, 

2006 through September 15,2006. 

118. In the absence of an "advisory" designation, all nine of the customers* accounts 

continued as brokerage accounts and under the Firm's directive required customer permission 

before the execution of any transaction, 

119. Foumier failed to obtain customer permission before executing each of the 

transactions in the accounts. 

120. From January 31,2006 through August 31,2006, Foumier conducted 539 municipal 

bond trades in 26 different accounts pursuant to the improper exercise of unapproved discretion. 

Of the 539 transactions, there were 275 purchase transactions totaling $37,605,000 in par value 

and $517,496 in gross transaction compensation and 264 sell transactions totaling $32310,000 in 

par value and $151,636 in gross transaction compensation. Of the 539 buy/sell transactions, 183 

of them are transactions that also appear in Schedule A, the list of unsuitable transactions. 
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121. Schedule C contains a complete listing of municipal bond transactions where 

Foumier exercised discretion without written approval from the Firm during the period starting 

from January 31,2006 through August 31,2006. 

122. By continuing to engage in discretionary tradtog m mhe customers'accounts ate 

January 30,2006, when the Firm withdrew its approval for such discretionary trading, Foumier 

willfully violated MSRB Rule G-19(d). 

SIXTH CAUSE OF ACTION 

EXERCISE OF DISCRETION IN CUSTOMER ACCOUNTS WITHOUT 
PRIOR WRITTEN FIRM APPROVAL 

(NASD Rules 2510(b) and 2110) 

123. Enforcement re-alleges and incorporates by reference paragraphs 1 through 122 

above. 

124. NASD Rule 2519(b) requires mat "[n]o member or registered representative shall 

exercise any discretionary power in a customer's account unless such customer has given prior 

written authorization to a stated individual or individuals and the account has been accepted by 

the member, as evidenced in writing by the member or the partner, officer or manager, duly 

designated by the member, in accordance with Rule 3010." 

125. NASD Rule 2110 requires that members and associated persons observe "high 

standards of commercial honor and just and equitable principles of trade." 

126. While employed with UBS, during February, 2006 Foumier engaged in discretionary 

trading of securities in the brokerage account of Customer M2 without written approval from the 

Firm. 



127. In 2002, Customer M2 opened his account with the Firm and Foumier. At that time, 

Customer M2 gave Foumier written permission to exercise discretion in his brokerage account 

The Firm approved of this arrangement and Foumier traded while exercising discretion in 

Customer M2's brokerage account 

128. On September 30,2005, the Firm informed Respondent that as of January 31,2006 

all discretionary brokerage accounts, including Customer M2*s brokerage account, were required 

to be changed to "advisory*1 accounts or Respondent would no longer have the Firm's approval 

to exercise discretion in these accounts. 

129. Foumier failed to change the account designation for Customer M2*s account to an 

"advisory" account for the period sparming January 31, 2006 through September 15, 2006 and 

therefore the Finn required Customer M2's permission before any transaction could be executed. 

130. Foumier violated the Firm's September 30, 2005 directive and continued to trade 

using discretion in Customer M2's account from January 31,2006 through September 15,2006. 

131. Specifically, Foumier purchased Fannie Mae bonds with a face value of $375,000 for 

Customer M2's account on February 16,2006 at 1:10 PM. Customer M2 was not contacted by 

Foumier or any members of his staff prior to this transaction. Customer M2 paid $30,339 for the 

bonds. 

132. By contuanng to engage in discretionary trading in Customer M2's account after 

January 31,2006 when the Firm withdrew its approval for and prohibited such discretionary 

trading, Foumier violated NASD Rules 2510(b) and 2110. 
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R E L I E F R E Q U E S T E D 

WHEREFORE, Enforcement respectfully requests that the Panel: 

A. Order that one or more of the sanctions provided under FINRA Rule 8310(a) be 

imposed, including that the Respondent be required to disgorge fully any and all ill-

gotten gains including interest. 

B. Order that the Respondent bear such costs of the proceeding as are deemed fair and 

appropriate under the circumstances in accordance with FINRA Rule 8330. 

C. Make specific findings that Respondent Foumier willfully violated G-17, G-19(cX G-

19(e) and G-19(d) of the MSRB Rules. 

FINRA DEPARTMENT OF ENFORCEMENT 

Date: December 13,2010 

Linda S. Riefberg, Chief Counsel, Vice President 
Tracy Timbers, Director 
Adeline Liu, Senior Counsel 
Ronald W. Sarmicandro, Senior Counsel 
FINRA Department of Enforcement 
14 Wall Street, 14th Floor 
New York. NY 10005 
Phone: (646) 315-7401 Fax: (646) 315-7442 
Email: mnald.saruucandro@tlnra.org 
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