RECE,

FINANCIAL INDUSTRY REGULATORY AUTHORITYS} A [
LETTER OF ACCEPTANCE, WAIVER AND CONSENT B b o3g
NO 200701&18] 101 - ».-'; G j ";1':‘}1 : -”,: # RN [
U YRILasURe

TO: Department of Enforcement (“Enforcement™)
Financial Industry Regulatory Authority (“FINRA™)

RE: Wachovia Securities, LLC, Respondent
CRD No. 19616

Pursuant to FINRA Rule 9216 of FINRA’s Code of Procedure, Wachovia Securities, LLC
(“Wachovia” or the “Firm”) submits this Letter of Acceptance, Waiver and Consent (“AWC”)
for the purpose of proposing a settlement of the alleged rule violations described below. This
AWTC is submitted on the condition that, if accepted, FINRA will not bring any future actions
against Wachovia alleging violations based on the same factual findings described herein.

L
ACCEPTANCE AND CONSENT
A. Wachovia hereby accepts and consents, without admitting or denying the findings, and
solely for the purposes of this proceeding and any other proceeding brought by or on
behalf of FINRA, or to which FINRA is a party, prior to a hearing and without an
adjudication of any issue of law or fact, to the entry of the following findings by FINRA:

BACKGROUND

Wachovia is a registered broker-dealer with its principal office located in St. Louis,
Missourt. The Firm is primarily engaged in a retail based securities brokerage business
and provides financial advisory, brokerage, asset management and other financial
services nationwide. Wachovia has been a FINRA member since July 1987. !

In October 2004, Enforcement requested that the Firm conduct a review to determine if it
was in compliance with its prospectus delivery obligations and provide Enforcement with
the results of its assessments. The Firm conducted its assessments using the period of
July 1, 2003 through December 31, 2004 and provided Enforcement with the results of its
reviews.

! On Janvary 1, 2009, Wachovia Corporatlon the parent company of Wachovna Securities, LLC merged with Wells
Fargo & Co.



RELEVANT DISCIPLINARY HISTORY

In Acceptance, Waiver and Consent No. 0000598690, dated February 20, 2009, the Firm
and its affiliate First Ciearing LLC consented to findings that from June 2003 through
October 2008 they violated certain NASD Rules and federal securities laws by failing to
mai] approximately 800,000 required notifications 1o customers. Additionally, the Firm
failed 1o have policies, procedures, or internals controls in place to supervise these
mailings. Wachovia violated Section 17(a) of the Securities Exchange Act ("Exchange
Act™ of 1934, Rules 17a-3 and 17a-4 thereunder, and NASD Rules 3110, 2110, and
3012(a) by failing to maintaie and furnish records of the notifications of changes of
address to customers, notifications of change of investment objectives to customers, and
by failing to establish and maintain adequate supervisory controls and testing; and
violated Exchange Act Rules 17a-3 and 17a-4, and NASD Rules 3110 and 2110 by
failing to maintain and furnish records of delivery of accurate customer profile
information forms. The Firm also violated NASD Rules 3012(b) and 2110 by failing to
send asset transfer notifications to customers; and violated NASD Rules 3010{a},
3010k}, and 2110 by failing to establish and maintain adequate written policies and
procedures and an adequate system of supervision. The Firm and its affiliate consented to
a penalty consisting of censures, fines totaling $1,100,000 and undertakings.®

In NYSE Hearing Board Decision No. 06-172 dated Septeraber 13, 2006, the Firm
comsented to findings that it violated NYSE Rules 342 (z) and (b} by failing to establish
and maintain adequate procedures and controls for certain activities at its bank-affiliate
which affected Commend Asset Program accounts, including a system of follow-up and
review of its business activities relating to changes of customer addresses. The Fim
comsented 1o a censure and a fine in the amount of $300,000.

In NYSE Hearing Board Decision No. 06-151 dated August i, 2006, the Firm consented
to findings that it violated Rule 17a-4 and NYSE Rule 440 by failing to preserve
electronic records relating to its business for at least three years; and violated NYSE
Rules 342 and 342.17 by failing to reasonably supervise and control activities of its
employees, relating to the retention and/or review of electronic communications. The
Firm and its two affiliated entities (Wachovia Capital Markets LLC and First Clearing
LLC) consented to a penalty consisting of censures, fines totaling $2,250,000 and
undertakings.

OVERVIEW

From July 1, 2003 through December 31, 2004, (the “Relevant Period™), Wachovia failed
to deliver prospectuses and product descriptions (collectively “offering documents™) to
certain customers who purchased any of nine investment products. Wachovia was
required under federal securities laws and NASD Rules to deliver these offering

2 First Clearing LLC also violated NASD Rules 3230(g), 2260, and 2341,



documents to customers but failed to do so. Offering documents provide essential
information to prospective investors by disclosing pertinent information about the
investment product. The Firm experienced wide-spread deficiencies during the Relevant
Period with respect to the delivery of offering documents to customers who purchased
nine itvestment products. The value of the fransactions sampled by the Firm in the nine
investment products where the Fu:m failed to deliver the required offering documents
totaled approximately $256 million® The Firm also bad inadequate supervisory systems,
and policies and procedures in place to ensure that offering documents were being sent to
custorners in connection with these securities transastions. In addition, the Firm failed to
adeqguately supervise the submission of information to Enforcement and ensure that its
submissions were accurate, complete and timely submitted.

FACTS AND YIOLATIVE CONDUCT

Role of the Service Provider

Dhiring the Relevant Peried, Wachovia contracted with & service provider for the delivery
of prospectuses and product descriptions on the Firm’s behalf. The Firm forwarded v
the sezvice provider on a daily basis, an electronic file containing a list of all transactions
requiring customer delivery of offering documents (the “List™). The List included
transactional information such as the identity and address of the customer, the product
purchase date, and the CUSIP number assigned to the product. The service provider in
turn electronically provided the Firm with a daily report identifying the fiems on the prior
day’s List in which offering docurments were or were not delivered (“exceptions™). The
service provider also provided Wachovia with an explanation code for each exception.
Wachovia’s operations department was required on 2 daily basis to: review the service
provider’s report, comrect any issues identified as exceptions and provide the updated
information back to the service provider in order to ensure the service provider’s delivery
of the appropriate offering documents,

and Product fpti v e,
Section 5(b)2) of the Securities Act of 1933 (the “Securities Act™) prohibits the delivery

of certain sccurities unless such delivery is accompanted by or pracedcd by a physical
copy of a prospectus that met the requirements of the Securities Act.*

* The Firm reviewsd all of its sscondary purcheses of equity non-syndicate initial public offerings {“IPOs™)
transaciions for complisnce with its prospectus delivery obligations during the Relevant Period.

* On Becember |, 2005, 2 new set of prospectus delivary roles became affective. Among other things, the new rules
eliminated the requirement that a final prospectus be accompanied with a confirmation for cerain ssourities
wansactions. The new rules adopted an “access equals delivery™ standard for many securities. Specifically, under
the new rules, a final prospectus will be deemed to precede or accompany a security for sale for purposes of Section
5(b}2) of the Securities Act if the final prospectus meeting the requirements of Section 10{a) of the Securitics Act Is
filed or the issuer makes a good faith and reasonable effort to file it with the United States Securities and Exchange
Commission (“SEC") as part of the segistration statement within the timeframe set forth in Securities Act Rule 424.
See Securities Offering reform, Exchange Act Release No. 34-52036, 2603 SEC Laxis 1789 Quly 19, 2005).



Section 4(3)B of the Securities Act states: “filhe provisions of section 5 shall not apply 1o
fransactions by a dealer (including an underwriter no longer acting as an underwriter in
respect of the security involved in such transaction), except transactions in a security as
to which a registration statement has been filed taking place pricr to the expiration of
forty days after the effective date of such registration statement or prior 1o the expiration
of forty days after the first date upon which the security was bona fide offered to the
public by the issuer or by or through an underwriter after such effective date, whichever
is later {excluding in the computation of such forty days any time during which a stop
erder issued under section 8 is in effect as to the security), or suck shorter period as the
Commission may specify by miles and regulations or order, and... if securities of the
issuer have not previously been sold pursuant to an earlier effective registration statement
the, applicable period, instead of forty days, shall be ninety days, or such shorter period as
the Commission may specify by rules and regulations or order.”

Securities Act Rale 174 provides further rules regarding the delivery of prospectuses in
connection with afiermarket purcheses in sscurities that are issued on a national securities
exchange. In particular, the mile states that, for transactions in securities listed on “a
Tegistered national securities exchange. . .no prospectus need be delivered after the
expiration of twenty five calendar days after the offering date” for such securities. The
offering date is defined as the later of the effective date of the registration statement or
the first date on which the security was bona fide offered to the public,

Section 24(d) of the Investment Company Act of 1940 (the “Investment Company Act™)
applies to transactions involving Exchange Traded Funds (“ETFs") and Unit Investment
Trusts (*UITs™). Absent exemptive refief, kansactions in ETFs and UITs, including
secondary market transactions, would be subject to the prospectus delivery requirements
under Section 5(b}(2) of the Securities Act. If the sponsor or other appropriste party has
obtained an exemption from Section 24(d) of the Investment Company Act members aod
member organizations shall provide to all purchasers of such securities a written
description {product description) of the terms and characteristics of such securities. The
relief is conditioned on an wndertaking that the rules of the securities exchange on which
the ETF is listed require that member txoker-dealers deliver to purchasers a product

description.’

NASD Rule 2110 requires that a member, in the conduct of its business, observe high
standards of commercial honor and just and equitable principles of trade. The failure to
deliver offering documents to customers as required by Section 5(b)2) of the Securities
Act constitutes a violation of NASD Rule 2110.

* The now “access equals delivery” rile, however, does not apply to securities issued by investment eompaniss
registered under the Investment Compeny Act of 1940 (13 US.C. 80a-1 erseq.).



Wachovig violated NASD Rule 2110 by fuiling to deliver prospectuses in connection wit,

certain sales of registered securities in contravention pf Seciion 5(b)(2} of the Securities

z Wachovia violated NASD Rule 2110, by failing to deliver the required offering
_documents to certain customers who purchased equity non-syndicate IPOs in the
aftermarket, collateral mortgage obligations (“*CMOs™), auction market preferred
securities, corporate debt securities, preferred stacks, mutual funds, alternative
investments, and initial purchases of equity IPOs during the Relevant Period.

e e

Dring the Relevant Period, the Fimm bad wide-spread deficiencies relating to the

“ delivery of prospectuses in connection with multiple classes of securities, including
secondary purchases of equity non-syndicate IPOs, CMOs, auction market preferred
securities, corporate debt securities, preferred stocks, vutual fimds, altemative
investment securities, and equity JPO transactions. Out of a random sample of 20,80]
transactions yeviewed during the Relevant Period, the Finm failed to deliver the required
prospectuses to customers in 4,524 instances as follows:

. For secondary purchases of equity non-syndicate IPOs, the Firm failed to deliver
a prospectus in all 3,027 transactions executed during the Relevant Period. The
market vatue of these transactions totaled approximately $80 million;

. For CMOs, the Firm failed to deliver a prospectus in 25 of 29 transactions
sampled. The market value of these 25 transactions was approximately $24
mitlion;

" For suction market preferred securities, the Firm failed to deliver a prospectus in

, 440 of 2,916 transactions sampled.® The market value of these 440 fransactions

. was approximately $1.3 miilion;

. For corporate debt securities, the Firm failed to delfiver a prospectus in 416 of
3,377 trangactions sampled. The matket value of these 416 transactions was
approximatety $90 million;

. For preferred stocks, the Firm failed to deliver a prospectus in 414 of 3,488
transactions sampled. The market value of these 414 transactions was
approximately $25 million;

= For mutual funds, the Fiem failed to deliver a prospectus in 174 of 6,002
transactions sampled. The market value of these 174 transactions was
approximately $13 million;

. For alternative investment securities, the Firm failed to deliver a prospectus in 19
of 461 transactions sampled.” The market value of these 19 transactions was
approximately $868,000; and

& Auction market preferred stocks are a form of suction rate securities.

7 Wachovia's alternative investments consisted of managed Futures, fund of funds, and UITs. UI'Ts are investment
companies registered under the Investment Company Act. Wachovia did not apply for any exemptions under
Section 24(d) of the Tnvestment Company Act for its UITs. Accordingly, the Firm was required to provide a
prospectus 16 customers who purchased ULTs during the Relevant Peniod.

L]



» For equity IPO transactions, the Firm failed to deliver a prospectus in ning of
1,501 transactions sampled. The market value of these nine transactions was
approximately $77,700.

The total value of the above transactions in which the Firm failed to deliver the required
offering documents during the Relevant Period was approximately $234.6 million. By
executing trapsactions in the eight investment products described above and not
delivering the required offering documents, customers were not provided with important
disclosure information about these products. Thus, Wachovia acted in contravention of
Section S(b)(2) of the Securities Act, and thereby viclated NASD Rule 2110.

Wachovig vielgted NASD Rule 2110 by firiling to deliver prospectuses or product
deseriprions in ceriain securities regisiered under the Investment Company Acl fn

fas] tion of Section 1 ties Act

ETFs are investment companies registered under the Investment Company Act.
According to Section 5(b)(2), a prospectus is required, unless an exemption under Section
24(d) is gramted. Wachovia did not apply for any exemptions under Section 24(d} of the
Investiment Company Act for its ETFs. Accordingly, the Firm was required to provide 2
prospectus to customers who purcbased thesé products during the Relevant Period.

The Firm experienced a wide-spread deficiency with respect to its delivery of offering
documents to certain customers who purchased ETFs during the Relevant Period.
Wachovia reviewed a random sample of approximately 1,495 ETF transactions executed
during ibe Relevant Period. The Firm failed to deliver the appropriate offering '
documents tn approximately 1,432 of 1,495 ETF transactions. The market value of these
transactions was approximatety $21.4 million.

By failing to deliver offering documents in the above-referenced transactions, Wachovia
acted in contravention of Section 5(b}2) of the Securities Act, and thereby violated
NASD Rule 2110.

QUSES O] hovia s Failu r ri 2,

Wachovia's offering document delivery failures during the Relevant Period wene
attributable to several causes. Each time the Firm offered a new ETF or equity non-
syndicate IPOs in the aftermarket for sale, it had to manually code the CUSIP assigoed to
the investment product to indicate the necessity for delivery of the required offering
documents. During the Relevant Period, Wachovia failed to code 28 of 30 CUSIPs
assigned to ETFs and all CUSIPs assigned to its secondary purchases of equity non-
syndicate IPOs for delivery, Since these CUSIPs were never manually coded, the
transactions were not included oo the List forwarded to its service provider for delivery
of the requited offering documents to customers.



Wachovia’s prospecius delivery failures relating to CMOs, corporate debt securities, and
preferred securities were caused by the Firm's failure to specify and communicate to its
service provider the correct number of days required for the delivery of a prospectus for
these transactions. For purchases of CMOs and corporate debt securities in the
aftermnarket, the Firm was required to defiver prospectuses for at Jeast 40 days (at most 90
days) from the indtial offering of these products. For aftermarket purchases of preferred
securities, the Firm was required to deliver prospectuses for at least 25 days from the
initial offering of these securities. The Fiom failed to input into its electronic system the
appropriate number of days a prospectus was required to be delivered after the initial
offering date.

The Firm also failed to deliver offering documents to certain customers who purchased
alternative investments, mutual fimds and equity TPOs. The failures that occurred in
these products were attributable to Wachovia's failure to address the exceptions
identified on the daily report provided by its service provider. These exceptions should
bave prompted Wachovia to provide its service provider with additional information,
including customer contact information, and transactional and account information.
Wachovie failed to: review the exceptions on the daily reports, resolve any issues
associated with these exceptions, and provide the updated customer information to its
service provider in order for an offering document to be delivered. While conducling its
review, Wachovia also learned of its service provider’s practjce of closing out exceptions
without delivering the required offering documents, when the Firm failed to provide the
requested information,

Wachovia also failed to deliver prospectuses to certain customers who purchased auction
market preferred securities during the Relevant Period. Wachovia did not code any of its
auction market preferred securities for delivery of prospectuses until instructed by the
Firm’s suction market preferred securities departmoent. In numerous instances during the
Relevant Period, this department failed to notify the Firm’s operations department to
code the transactions for prospectus delivery and with the appropriate number of days
required for delivery. Thersfore, Wachovia never notified its service provider to deliver
the required prospectus for these transactions.

Hachovia fuiled to have an Adeguate Supervisory System and Appropriate Written

rui £ in Vielation of NASD Ruies and 2

A broker-dealer must establish and enforce procedures to supervise employees. NASD
Rule 3010(a) provides that:

Each member shall establish and maintain a system to supervise
the activities of each registered representative, registered principal,
and other associated person that is reasonably designed to achieve
compliance with applicable securities laws and regulations, and
with the Rules of this Association. Final responsibility for proper
supervision shall rest with the member.



During the Relevant Period, the Finn failed to have adequate supervisory systerps in
place to ensure that customers who purchased certain investment products were receiving
the appropriate offering documents. The Fixm also did not have policies and procedures
specific to each investment prodnct discussed above and failed to designate a supervisor
in the operations department or in apy of its business units with the responsibility of
ensuring that the Firm complied with its obligations to deliver offering documents.

NASD Rute 3010(b){1) provides, in pertinent part, *[eJach member shall establish,
maintain, and enforce written procedures to supervise the types of business in which it
engages and .. that are reasonably designed to achieve compliance with applicable
securities laws and regulations, and with the applicable Rules of NASD.”

During the Relevant Period, Wachovia did not have adequate written supervisory
procedures or a supervisory system in place to ensure the delivery of certain offering
documents. The Firm’s failure to have appropriate supervisory procedures and systems
in place to detect and prevent the causes of Wachovia's failures as described above
violated MASD Rules 3010 and 2110

Wachovia also failed to have an adequate supervisory system in place to appropriately
supervise the submission of information to Enforcement and to ensure that the
information wes complete and accurate and timely submitted. During Enforcement’s
investigation of this matter the Firm missed numerous deadlines established {or the
production of information and submitted inaccurate and incomplete information to
Enforcement regarding its delivery of offering documents to customers, thereby
hindering and delaying Enforcement’s investigation of this matter by approximately 16
months. The Firm's failure to have an adequate supervisory systemn in place to monitor
the accuracy and completeness of the information submitted to Enforcement and its
timely submission violated NASD Rules 3610 and 2110.

B. ‘Wachovia also consents to the imposition of the following sanctions:
A censure and a fine in the amotni of $1,400,000.

Wachovia further undertakes to complete the following within 120 days of Notice
of Acceptance of this AWC: (i) adopt and implement systems and procedures
reasonably designed to achieve corapliance with the federal securities laws and
NASD/FINRA Rules applicable to the delivery of prospectuses and product
descriptions, including systems and procedures to provide adequate oversight if
third party vendors are utilized; and {ii) provide a written certification by a duly
Authorized Senior Officer of Wachovia Securities LLC that the Firm has adopted
and implemented supervisory systems and procedures reasonably designed to
achieve compliance with the federal securities laws and NASD/FINRA Rules
applicable to the delivery of prospectuses and product descriptions.
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Wachovia agrees 10 pay monetary sanctions pon notice that this AWC has been
accepted and that such payment is due and payable. The Firm has submitted an
Election of Payment form showing the method by which it proposes 1o pay the
fine imposed.

Wachovia specifically and voluntarily waives any right 10 claim that it is unable
10 pay, now or at any time hereafter, the monetary sanction{s) imposed in this
matter. '

The sanctions imposed herein shall be effective on a date set by FINRA staff.

i1

WAIVER OF PROCEDURAL RIGHTS

Wachovia specifically and voluntarily waives the following rights granted under FINRA’s Code

of Procedure:

A,

B.

To have a Formal Complaint issued specifying the allegations against the Firm;

To be potified of the Formal Complaint and have the opportunity to answer the -
allepations in writing;

To defend against the allegations in a disciplinary hearing before a hearing panel,
to have a written record of the hearing made and to have a written decision issued;
and

To appeal any such decision to the National Adjudicatory Council {“NAC”) and
then to the 1.8, Securities and Exchange Commission and & U.S. Court of

Appeals.

Further, Wachovia specifically and voluntarily waives any right to claim bias or
prejudgment of the Generat Counsel, the NAC, or any member of the NAC, in
connection with such person’s or body”s participation in discussions regarding the terms
and conditions of this AWC, or other consideration of this AWC, including acceptance or
rejection of this AWC.

Wachovia further specifically and voluntarily waives any right to claim that a person

violated the ex parte prohibitions of FINRA Rule 9143 under the FINRA Code of
Procedure or the separation of functions prohibitions of FINRA Rule 9144 under the
FINRA Code of Procedure, in connection with such person’s or body’s participaiion in



discussions regarding the terms and conditions of this AWC, or other consideration of
this AWC, including its acceptance or rejection.

1.
OTHER MATTERS
Wachovia understands that:

A, Submission of this AWC is voluntary and wili not resolve this matter unless and
unti] 1t has been reviewed and accepted by the NAC, a Review Subcommittee of
the NAC, or the Office of Disciplinary Affairs (“ODA™, pursuant to FINRA Rule
921¢6;

B. If this AWC 15 not accepted, its submission will not be used as evidence to prove
any of the allegations against it; and

C. If aceepted:

1. this AWC will become part of Wachovia’s permanent disciplinary record
and may be considered in any future actions brought by FINRA or any
other regulator against Wachovia;

2. this AWC will be made available through FINRA's public disclosure
program in response to public inquiries about Wachovia’s disciplinary
record;

3. FINRA may make a public announcement concerning this agreement and
the subject matter thereof in aceordance with FINRA. Rule 8313; and

4, Wachovia may not take any action or make or permit to be made any
public statement, including in regulatory filings or otherwise, denying,
directly or indirectly, any finding in this AWC or create the impression
that the AWC is without factual basis. Wachovia may not take any
position in any proceeding brought by or on behalf of FINRA, or to which
FINRA is a party, that is inconsistent with any part of this AWC. Nothing
in this provision affects"Wachovia’s right to take legal or factual positions
in litigation or other legal proceedings in which FINRA is not a party.

D Wachovia may attach a Corrective Action Statement to this AWC that is a
statement of demonstrable corrective steps taken 1o prevent future misconduct.
Wachovia understands that it may not deny the charges or make any statement

10



that is inconsistent with the AWC in this Statement. This Statement does not
constitute factual or legal findings by FINRA, nor does it reflect the views of
FINRA or its staff.

Wachovia certifies that it has read and understand all of the provisions of this AWC and
has been given a ful) opportunity 1o ask guestions about t; that it has agreed 1o its
provisions voluntarily; and that ne offer, threat, inducement, or promise of any kind,
other than the terms set forth herein and the prospect of avoiding the issnance of a
Complaint, has been made to induce Wachovia to subsmit it.
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Date Respondent

Wachovia Securitics, LLC

Revi by,
Ron Kessler
: Execative Vice President

Alan Hérzog

Counsdl for Re t
Wachovia Secubitisg, LLC
Mailstop MO2045

One North Jefferson

St. Louis, MO 63103
(314} 955-6559

Accepted by FINRA:

| 2@9 Signed on behalf of the

Date _ Director of ODA, by delegated authority

Susan Light g

Senior Vice President & Chief Counsel
FINRA Department of Enforcement
14 Wall Street

New York, N.Y. 10005

t: 646-315-7333

f: 645-315-7441
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