FINANCIAL INDUSTRY REGULATORY AUTHORITY
LETTER OF ACCEPTANCE, WAIVER AND CONSENT = = _

NO..2007011878502 .

TOQ:.  Department of Enforcement
Financial Industry Regulatory Anthority (“FINRA™)

RE: Bemedict Patrick Tommasino, Respondent
Former Securities Lending Supervisor
{CRD No. 1328742)

Pursuant to Rule 9216 of the FINRA Code of Procedure, Respondent Benedict Patrick
Tommasino (“Respondent” or “Tommasino™) submits this Letter of Acceptance, Waiver
ant Comsent (“AWC™) for the purpose of setlement of the alleged mule violations
described befow. This AWC is submitted on the condition that, if accepted, FINRA will
oot bring any fiture actions against Tommasino alleging violations based on the same
factual findings described herein. _

L
ACCEPTANCE AND CONSENT

A lherchy accept and consent, without admitting or denying the findings, and solely
for the purposes of this proceeding and sny other proceeding brought by or on
behalf of FINRA, or to which FINRA is a party, prior to a hearing and without an
adpadication of any issue of law or fact, to the entsy of the following findings by
FINRA:

BACKGROUND

Tommasino was born in IIIEEEEEE. He entered the securities industry in September
1974 as a securities lending employee at a FINRA member frm. Tommasino became
registered as & securities lending supervisor in June 1988. Tommasino left that FINRA
member firm and joined RBC Capitat Markets Corporation (“RBCCMC” or the “Firm”)
(formerly known as RBC Dominion Securitics Corporation) as a securities Jending
employee in March 1995, During the period March 2004 through November 2004 (the
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“Relevant Period”) Tommasino was the bead trader of the Firm’s stock loan department
(the “Stock Loan Departiment™).

RELEVANT PRIOR DISCIPLINARY HISTORY

Respondent does not have any prior disciplinary history.

OVERVIEW

On approximately six occasions during the Relevant Period, Tommasino, while employed
8 a registered secutities fending supervisor with RBCCMC, permitted Shields
Institutional, (“Shields™), a non-registered finder, to act in a capacity that required itto be a
registered broker-dealer. Furthermore, Tommasino was aware that Deanis T. Palmeri, Sr.
(“Palmeri, Sr.”), the primary individual associated with Shields, was barred from the
seamities fndustry in 1997 pursuant to an order of the Securities and Exchange
Commission (“SEC”). In these nstances, Tommasino allowed Shields to act in & capacity
beyond that of a normal finder and one that required registration in that Palmeri, Sr.
negotiated the terms of stock loan transactions and dictated counterpartics to those
transactions. Tommasino also agreed to pay Shiclds based on earnings generated by
related arbitrage transactions, and arranged for the funds to be transmitted to another
broker-dealer to make the transection-based compensmtion to Shields. These actions all
required that Shields and/or Palmeri, Sr. be a registered broker-dealer under the federal
securities laws. - The investigative record also revealed that, among other things, in
connection with some of the stock loans arranged by Shields, Tommasino failed to disciose
to RBCCMC that he had agreed to pay and cavsed profit-based compensation to be
:;miﬂedmamregistaedpmwhohdbmhmmdﬁomﬁwmnﬁeahw
'or a finder.

BACKGROUND OF STOCK LOAN

In a typical stock loan transaction, a financial institution that needs to borrow a security
communicates that need to other financial institutions known to engage in stock loan
transactions. Upan locating the sscurity it needs, the borrowing institution will establish
with the lender the three financial terms of the transaction. The first term is the form of the
collateral, cash or securities. The second term is the amount of collateral, for domestic
secwrities typically 102% of the market value of the securities being borrowed. The third
term is the cost the borrower will pay to borrow the securities, called a lending foe.

The borrower in a stock loan transaction pays the collateral to the lender and the lender
delivers the securities to the borrower. The lender invests the cash collateral at short-term
(ovemnight Fed funds) interest rates. The lender retzins part of the interest it receives on



the cash collateral as its fee for lending the securities; this is known as the lending fee. The
tender returns the remainder of the interest income on the collateral to the borrower; this is
known as the rebate.

In a situation where the securities that are the subject of the loan are readily available for
loan, the lender keeps only a very small portion of the interest earned on the collateral and
returns, or rehates, the vast majority of the interest to the borrower. Conversely, when the
security that is the subject of the stock loan transaction is scarce or otherwise “hard-to-
borrow,” the lender retains most or ali of the interest on the collateral and returns Kittle if
any to the borrower of the stock. Supply and demand determines the price the botrowes
pays to bormow the stock. The less stock there is available to borrow and/or the harder it is
to locate, the more the bormower pays for the privilege of borrowing it.

In some circumstances involving “hard-to-borrow”™ stocks, the interest eamned on the cash
collateral may oot be sufficient to cover the entire borrowing fee. In these instances, the
borrower nust make payment to the lender, sbove and beyond the interest earned on the
cash collateral, for the privilege of borrowing the stock; this is called a uegative rebate. In
almost all instances, the rebate rate associated with a particular stock loan contract is an
indicator of the supply and demand of the subject security.

Finders to stock loan transactions, in exchange for a fee, assist a borrower in Jocating
securities and, less frequently a lender in finding & barrower for securities it has available
to lend. Most findexs are not registered broker-dealers and generzily act only to Jocate the
security. Blectronic mail and facsimile transmission bave enabled parties that engage in
stock loan activities to inform each other almost instantaneounsly of the securities they have
available to lend or need to borrow, thus eliminating, in many cases, the need for finders.
As described above, in sitoations involving “hard-to-borrow” securities, finders frequently
perform real and valuable services. Finder's fees are fypically negotisted by the finder
with the paying counterparty and calculated based on the nominal value of the stock loan,
the period the loan is open, 2nd the nature of and demand for the security.

Pursuant to Section 15(z){}) of the Securities Exchange Act of 1934 (the “Excbange Act”),
“It shall be unfawful for any broker or dealer . . . to make use of the mails or any means or
instrumentality of interstate commerce to effect any transactions in, or to induce the
purchase or sale of, any security . . . unless such broker or dealer is registered . . .”

The SEC has defined the parameters within which a finder’s actions may require broker-
dealer registration. Factors considered in reaching such 2 determination include, (1)



whether the finder was involved in negotiations; (2) whether the finder engaged
sohmm:oncfimeums,{nwhethutheﬁnd«mswmpenmdmammmdmd
basis; and (4) whether the finder was previously involved in the sale of securities and/or
was disciplined for prior securities activities. A finder who participates in the activities
d&mwhymmmyhdmedmbemmmeupmofamdmlu'

requiring registration,

Pursuant to NYSE Rule 345(a)}, no member organization shall permit any natusal person to
perform reguiarly the duties customarily performed by 8 securities lending representative,
unless such person shall have been registered with, qualified by and is acceptable to the
NYSE. NYSE Rule 345, as interpreted by NYSE Interpretation Handbook, NYSE Rule
345(2)/02, preciudes member organizations from paying to non-registered persons
compensation based upon the business of customers they direct 1o member organizations
if. among other things: (a) the compensation is fornmlated as a direct percentage of the
commissions of income generated, or (b) payment is other than on an isolated basis, or {c)
such person regularly engages in activity which may be reasonably expected to result in the
procarement of new costomers of opders,

In 2004, Tommasino was the head trader on the RBCCMC stock loan desk. Palmeri, Sr.
was the primary individual associated with finder firm, Shields. Pursuant to a plea
agreemont, in February 1994 Palmeri, Sr. was convicted in federal court of eiding and
sbetting his employer's violation of certain federal securities laws. Palmeri, Sr. was
sentenced to two years probation and ordored to perform 400 hours of commmnity service
and pay a $100,000 fine. In connection with the crimina! matter, in 1997 the SEC barred
Palmeri, Sr. from association with amy brokesr, dealer, mmmicipal securities dealer,
investment adviser or investment company, with the right to reapply for association after
Moywntoﬂwappropnﬂeseﬁmhtoryorgmmonfthmmmmmthem'
To date, Palieri, Sr. remains barred from the securities industry.

! Degmis T, Pakoesi, S, Bxchunge Act Release No. 38,497 (Aptil 10, 1997). The conduct for which
Falmezi, Sr. was convicted consisted of, amony other things, locating a sonrce of securities ihat big
enployer borreved in onder to imiawfily clect dividend reinvestraent options and filing 2 false tex
elumn.

¢ Shiclds is 2 non-registered Himder firm, nod a broker, dealer, prumicipat securities deater, ovesiment
advisor or investment contpany.  Accordingly, the bar impesed by the SEC did not prohibit
Palmeri, Sr. from associatiftg with Shiclds. Additionally, fhe (erm “person associuted with a beoker
or dealex™ i5 defined in Section 3(18) of the Secamitics Bxchange Act of 1934 (0 mean partiuer,
officer, director or branch manager oc 2 broker or dealer {or wuy person occupying a similar sstus o
mmmxmmmmwmmmumam
cotnnon control with sach bioker or dealer, or amy eomloyes of such broker or dealer. Thus, the
SBC bar did not prectode Palineri, Sr. &mbengmplwdby%mdmﬂﬂmmm
Basiness with RBC in the capacity of a nos-registered finder:



Cemex Transactions

In earty 2004, the market anticipated that CEMEX, §.A_ de C.V_ (“Cemex™) would declare
a dividend in May 2004. The anticipated dividend was expected to be payable in cash or
shares at the election of the holder. K was anticipated that the stock dividend would pay a

premium of approximately twenty percent over the cash dividend.

In April 2004, Toramasino, in addition to being the head of RBCCMC’s stock Joan desk,
wag & participant in a business arrangement among RBCCMC, its parent “ABC”, and its
affiliate “ABCEL” referred to as the “Joint Venture™ For his participation in the Joint
Venture, Tommasino identified potentially profitable trading opportunities in which
ABCEL might eagage financed by ABC, and borrowed the stocks for ABCEL.

In Aprit 2004, Palmeri, Sr, informed Tommasino of the potemtial Cemex dividend
arbitrage. Palmezi, Sr. told Tommasino that he had identified sources that would lend their
Cemex shares. Palmeri, Sr. repeatedly assured Tommasino that, based on his established
relationships with the entities lending the Cemex shares, he 'was oertain that the lenders
would clect the cosh dividend on a significant portion of the shares allowing for 2
profitabie arbitrage on the shares. Palmeri, Sr. expressed in a variety of ways that it was
his goal to be compensated based on the profitability of an arbitrage on the Cemex shares.
Tommasino informed Palmeri, Sr. that ABCEL engaged in dividend arbitrage transactions
and thet he would show the tvade to ABCEL.,

Tommasine contacted a trader with ABCEL (“Trader”™) who was 2lso a participant in the
Joint Venture to inform him of the potential Cemex arbitrage. In presenting the Cemex
arbitrage t0 Trader, Tommasino explained that Palmeri, Sr., a finder, was the immediate
source of the stock. Tommasino proposed to Trader that Palmeri, Sr. be paid 50% of the
profits generated by eny Cemex arbitrage the Joint Veshure engaged in with shares
borrowed through Shields. Trader countered by asking if Shields would similarly shave in
50% of any losses the arbitrege should incur. In response Tommasino stated that Shields
would take half the Josses but stressed that becanse Palmeri, Sr. was locating the Cemex
shares, and had relationships with the lenders, there would be no such losses,

At the time Tommasino began to borrow the Cemex shares, there was an understanding
between Tommasino and Palmert, Sr. that Palmeri, Sr., doing business as Shields, would
be paid based on the profits of the arbitrage. Tommasino and Palmeri, Sr. agreed that the
payment to Shields would not be made directly by RBCCMC. Palmesi, Sr. and
Tomumasing agreed that RBCCMC would send Palmeri, Sr.’s share of the profiis to
Raymond James for payment on to Shields.

Palmesi, Sr. identified 13 million shares of Cemex to be borrowed by RBCCMC and
armanged for RBCCMC to borrow the shares through imtermediaries. The intermediarics
through which RBCCMC bommowed the shares and the numbes of shares RBCCMC
borrowed from each were determined by Palmeri, Sr. and were subject to change only as



necessary to determine that lending agreements and a sufficient credit line exist for ¢ach
proposed counterparty and number of shares. In addition, Palmeri, Sr. established the
rebate rate that RBCCMC wonld receive from or pay to each counterparty when bormowing
the shares.

In April 2004, Tommasino, on behalf of RECCMC, borrowed 13,000,000 shares of Cemex
at Palmeri, Sr.’s direction. Tommasino did not determine the counterpariy from whom the
shares were to be barrowed, the mmber of shares to be borrowed from each leader, or the
rebatemertwouldrecewemoonnemmwuhﬂtebma Tmnmammpmmtted
Palmeri, Sr. to establish alf of the terins of each Cemex borrow tragsaction.

Tommasino, on behalf of RBCCMC, loaned these shares o its affiliate ABCEL which held
the position over record date and elected the stock dividend on all thirteen million shares:
Based on the elections of the underlying lenders, ABCEL retorned either cash or stock to
the underlying lender. I the stock dividend was elected by the underlying lenders, no
arbitrage profit was generated. Comversely, if the underlying lenders elected 10 receive
cash, ABCEL seet an “in lieu of” payment equal to the value of the cash dividend. These
transactions generated an arbifrage profit from the difference between the sale of the stock
clected and the cash puid to the uaderlying lenders.

- The violstions occurred because Tommasino allowed a non-registered finder to act in
capacities and to an extent requiring segistration. Furthes, he agreed that RBCCMC would
pay and amranged for RBCCMC to pay transaction-based compensation to a non-registered
finder. RECCMC realized a profit of approximately $1.25 million on the Cemex arbitrage
transaction.  Pursvant to Tommasino’s amangement 10 pay a portion of the profit to
Shields, Tommesizo csused RBCCMC® to forward a trapssction-based payment of
$300,000 to Raymond James on Shields’ behalf. The payment was based on RBCCMC's
and its affiliate’s profits on the mybitrage transaction,

Trader, Tommasino and Tommasino’s supervisor on the stock loan desk were supposed to
determine together the amowmt of compensation to be paid to the finder on the Cemex
transaction. Instead, Tommasing unilaterally determained the amount of the compensation.

Pursuant to a separate sgreement between Raymond James® and Palmeri, Sr., Raymond
James deducted costs of the transactions, primarily the premium payments to lenders
which Palmeri, Sr. had negotisted, and retained $40,000, representing approximstely 15%
of the net profit on the transection Raymond James paid Shiclds $222,269 representing
85% of the net profit on the transaction.

? RBOCMC catered into an AWC 21t FINRA in Febmay 2009 based ou thesc facts, in which
RBOCMC weas ceasared and fined $400,000 pelating o this matter.

4 Raymond James entered into an AWC st FINRA in September 2008 Jargely besed on these facis, in
which Reymond James was ¢ensured and fined $1 million relating to this motter.



Ovher Improper Transaction-Based Payments lo Shields

Tommasino, on behalf of RBCCMC, effected approximately five other profit-sharing
events with Shiclds related to arbitrage transactions between Jaomary and October 2004
{the “other arbitrage transactions”). In comnection with the other arbitrage transactions,
Tommasino caused RBCCMC to pay Shields a total of approximately $163,943. All of the
other arbitrage transactions were run through Raymond James with which Palmeri, Sr. had
a stending agreement to receive transaction-based payments. Pursuant to this agreement, -
Raymond James received each of the transaction-based payments which Tommasino
directed from RBCCMC, then deducted the costs associated with the transaction, retsined
20% of the halance and paid the remaining 80% to Shiclds.

In connection with the other arbitrage transactions, Tommasino did not disclose to anyone
at RBCCMC or any of its affiliates the amount be had agreed to have paid to Palmeri, Sr.
Instead, he roughly calculated the Firm's enticipated profit on the transaction, and the
portion to be paid to Palmeri, Sr. based on the anticipated profits. Tommasino then built
the payment for Palmeri, Sr. info the amount to be paid by the Firm when it borrowed the
shares. In each of these instances, Tommasino, on behalf of the Firm borrowed the shares
located by Palmeri, St. through Raymond James or other countesparties at Palmeri, Sr.s
direction and agreed to and caused RBCCMC to pay a pottica of the profits to Raymond
James for payment on to Palmeri, Sr.

Palmeri, 81.’s activities required registration as a broker-dealer in that he solicited parties
10 engage in the securities lending transactions, negotiated all the tesms of the borrows and
loans, was paid transaction-based compensation, and had previously been disciplined in
connection with his activities in the securities industry. Tommasino knew of Palmeri,
Sr.'s criminal and disciplinary history, yet impropedy permitted him to act as a non-
rogistered stock lending representative for the Firm, and arranged for Palmeri, Sr. to
receive profit-based payments on stock loan transactions he brought to the Firm.

C. Books and Records

By agreeing to pay the finder through another entity, Tommasino caused the Firm's books
end reconds to be inaccurate in that they did mot reflect the participation of finders in
Cerizin transactions. Additionally, Tommasine caused the Firm’s books and records to fail
to reflect that the Firm indirectly made payments to a finder by forwarding money to
Raymond Fames for payment to Shields and, that the payments to Shields were transaction-
based compeasation.



YIOLATIVE, CONDUCT BY THE RESPONDENT

Caused his member firm employer to aid and abet a viclation of Section 15(a)(1) of
the Securities Exchange Act of 1934 and violated NASD Rule 2110 in that, on one
af mofe occesions, be permitted a person or entity not registered as a broker-dealer
in accordance with federal securities laws and who had been barred from the
securities industry to perform duties that require registration.

Caused his member firm employer to violate New York Stock Exchange, LLC Rule
345(a) in that he permitted a person who was not registered with, qualified by or
acceptable to the Exchange to perform regularly the duties customarily performed
by a securities lending representative.

Violated NASD Rules 2420 and 2110 by failing to observe, in the conduct of his
business, high standards of commercial honor and just and equ::ablepmc:plesof
trade in that, on one or mote occasions, he:

a - agreed to psy and caused transaction-based compensation to be transmitted
to a non-registered person who had been batred from the securities industry;

b.  failed to disclose to his member firm employer that he had agreed to
pay and caused transaction-based compensation to be transmitted to a
mregiﬂaadpumnwhohdbembmedﬁnmmemuiﬁeshqusuy;md

G failed to disclose (o his member firm employer that he had agreed to
pay and caused transaction-based compensation to be transmitted to a
finder,
Violated NASD Coaduct Rules 5110 and 2110 in that he caused the Firm to
maintain and preserve inaccurate books and records in violation of Section 17(a) of

the Securities Exchange Act of 1934 and SEC Rules 17a-3 and 17a-4, promulgated
thereunder, and NASD Conduct Rules 3110 and 21190

1 also consent to the imposition of the following sanctions:

1 A twenty month suspengion in all capacities with any FINRA member firm;

2 A consecutive two-month suspension from acting io a principal capacity
with any FINRA member firm; and

3 4 $30,000 five.



The fine shall be duc and payable either immediately upon reassocistion with a member
firm following the twenty month suspension noted abave, or prior to any application or
request for relief from any statutory disquelification resulting from this or any other event
or proceeding, whichever is enrlier.

1 specifically and voluntarily waive any right to claim that [ am unable to pay, now or at
any time hereafter, the monetary sanction(s) imposed in this matter.

Tunderstand that if 1 am bamred or suspended from associating with sny FINRA. member, 1
become subject to & stututory disqualification as that term is defined in Section 3(a)(39) of
the Securitics Exchange Act of 1934, as amended. Accordingly, I may not be associated
mmm&mnmbummympacﬁy, including clerical or mintsterial functions,
during the period of the bar or suspension (See FINRA Rules 8310 and 8311).

The sanctions imposed herein shall be effective on a date set by FINRA siaff. Pursuant to
FINRA Rule 8313(c), a bar or expulsion shall become effective upon approval or

scceptance of this AWC.

i 8
WAIVER OF PROCEDURAL RIGHTS
1 specifically and voluntarily waive the following rights granted under the FINRA Code of
Procedure:

A, To have a Complaint issed specifying the allegations against me;

B.  To be notifieqd of the Complaint and have the opportunity to answer the allegations
in writing;

C.  Todefend against the allegations in a disciplinary hearing before a hearing panel, to
have & written record of the hearing made and to have a written decision issued;
and

D.  To appeal any such decision to the National Adjudicatory Councit (“NAC") and
then to the U.S. Securities and Exchange Commission and a U.S. Court of Appeals.

Fusther, I specifically and voluntarily waive any right to claim bias or prejudgment of the
General Counsel, the NAC, or any member of the NAC, in connection with such person’s
or body’s participation in discussions regarding the terms and conditions of this AWC, or
other consideration of this AWC, inchuding acceptance or rejection of this AWC.



Iﬁuﬁuspecxﬁcaﬂymdmhm&ﬂywmvemynghtmdmmthatamwohwdﬂleex
perte prohibitions of FINRA Rule 9143 under the FINRA Code of Procedure or the
sepumofﬁmctmnspmmm&FINRﬁRuleNMundermePMACodeof
Procedure, in connection with such person’s or body’s participation in discussions
regarding the terms and conditions of this AWC, or other consideration of this AWC,

including its acceptance or rejection.

OTHER MATTERS

Funderstand that:

A Submission of the AWC is vohmtary sad will not resolve this mutter unless and
until it bas been reviewed and acoepted by the NAC, 2 Review Subcommittee of
the NAC, or the Office of Disciplinary Affairs (“ODA™), pursuant to FINRA Rule

9216,

B. K this AWC is not accepted, its submission will not be used as evidence to prove
any of the aliegations against the me; and

C. If accepted:

1.

this AWC will become part of my permanent disciplinary record and may
bemnudemdmanyﬁnmacuonsbmughtbymoranyothw

regulator against me;

this AWC will be made available trough FINRA's public disclosre
program in response to public inquiries about my disciplinary record;

FINRA may make a public announcement concerning this agreement and
the subject matter thereof in accordance with FINRA Rule 8313; and

ImaymmkemyaGuOnormkeorpamntobemadeanypubhc

staternent, including in regulatory filings or otherwise, denying, directly or
indirectly, any finding in this AWC or create the impression that the AWC
is without factual basis. I may not take any position in any proceeding
brought by or on behalf of FINRA, or to which FINRA is a party, that is
inconsistent with any part of this AWC. Nothing in this provision affects
my right to take legal or fuctual positions in litigation or other legal
proceedings in which FINRA. is not a party.

10



1 certify that I have read and vnderstand ail of the provisfons of firis AWC and has been
gven 2 Sl opportimity 10 esk questions about it; that [ bave agreed to ity provisions
voluotarily; and that no offer, threat, inducement, or promise of any kind, other than the
texms set forth herein and the prospect of avoiding the issuance of & Complaint, bas been
made 10 ipiuce me 1o aubymit it.

o
ﬂ . ; Benedict Patrick Toiumasio

/

BReviewed by:

Mark S. Cohen, Esq.
Counsel for the Respondent
Cohen & Gresser LILP

100 Park Avenue .
New York, NY 10017
212-957-7601

Atcepted by FINRA;

Dm:fz Yy Zﬂf Signed on bebalf of the
Dﬁ'ea;r}fODA,bydamedmthoﬁty

Linda S. Riefbefg /

Vice President

FINRA Department of Enforcement
14 Wali Street

New York, NY 10005
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