FINANCIAL INDUSTRY REGULATORY AUTHORITY
LETTER OF ACCEPTANCE, WAIVER AND CONSENT
NO. 20080116926

TO:  Department of Enforcement
Financial Industry Regulatory Authority (“FINRA")

RE: Clark Dodge & Co., Inc., Respondent
CRD No. 23288

Pursyant to FINRA Rule 9216 of FINRA’s Code of Procedure, Clark Dodge & Co., Inc.
{“Respondent,” “Clarke Dodge,” or the “Firm™) submits this Letter of Acceptance, Waiver and
Consent (*AWC™) for the purpose of proposing a settlement of the alleged rule violations
described below. This AWC is submitted on the candition that, if accepted, FINRA will not

bring any firture actions against Respondent atleging violations based on the same factual
findings described herein.

L
ACCEPTANCE AND CONSENT

A.  Respondent hereby accepts and consents, without admitiing or denying the
findings, and solely for the purposes of this proceeding and any other proceeding
brought by or on behalf of FINRA, or to which FINRA is a party, priorto a

hearing and without an adjudication of any issue of law or fact, to the emry of the
foltowing findings by FINRA:

BACKGROUND

Clark Dodge has been a member of FINRA, and its predecessor, the NASD, since
Navember 1988. The Firm alse is registered with the Municipal Securities Rulemaking Board
{MSRE"). The Firm’s main office is in White Plains, Wew York. During the period relevant
herein, the Firm had approximately four offices and employed approximately 35 registered
representatives. Clark Dodge anderwent a change in management in Apri) 2008, after most of
the violations discussed herein, and the new management has continued fo the present time.
Clark Dodge i5 an introducing broker and does not carry customer accounts. The Firm clears
through RBC Cotrespondent Services on a fuily disclosed basis.
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QVERVIEW

Clark Dodge had various financial deficiencies during the period of December 2006 1o
March 2008.

¢ On three dates during the period of December 2006 to June 2007, Clark Dodge
conducted a securities business while failing to meet its minimum net capital
requirements, in violation of SEC Rule 15¢3-1 and NASD Rule 2110. The Firm’s
failure to meet its net capital obligations was the result of improperly characterizing a
loan to an sffiliate as paid-in capital, rather than as a liability.

¢ This misclassification of a loan to an affiliat also resulted in the Firm inaccurately
calculating its net capital on two Financial and Operational Combined Uniform
Single (“FOCUS™) Report fitings in violation of SEC Ruole 17a-5 and NASD Rules
3110(a) and 2110.

» In addition, on four dates during the period of June 2007 to January 2008, Clark
Dodge failed to accurately compute its net capital in viotation of SEC Rule 172~
3(a)(E 1) and NASD Rules 3110(a) and 2110. For three of the four dates, the Firm’s
foilure to accurately calculate net capital was the resuit of its use of the improper
statutory minimum net capital requirement in its calculations.

« Furthermore, for July 18, 2007, Ciark Dodge failed to give notification to the SEC or
FINRA that its total net capital was less than 120 percent of the required minimum (
net capital, in violation of SEC Rule 17a-11(c)(3) and NASD Rule 2110.

Clark Dodge also had anti-money laundering (*AML”) program deficiencies during the -
period of March 2006 to March 2008.

¢ The Firm failed to effectively implement its Customer ldentification Program (“C1P™)
as required under Bank Secrecy Act Regulations, in violation of NASD Rule 3011(b)
and MSRB Rule G-41. This resulted in the Firm failing to obtain, verify, and
maintain the required CIP records and documents for approximately 20 customer
accounts that were opened at the Firm from May 2007 to March 2008.

» The Firm failed to conduct an annual independent test of its AML program for 2006
and failed to conduct an adequate annual independent test of its AML. program for
2007 in violation of NASD Rule 301 1{c) and MSRB Rule G-4!. Specifically, the
AML test for 2007 was inadequate in that it did not review activity at the Firm’s
largest revenue-producing branches. -

Clark Dodge failed to have written procedures to ensure compliance with respect to the
requirements of the national do-not-call registry, in violation of NASD Rules 2212(d)(1) and
2110 and, after December 15, 2008, FINRA Rule 2010. Specifically, the Firm's wrilten
supervisory procedures did not contain the prohibition against calling prospective customers who
were on the naticnal do-not-call registry, and the Firm’s technology for blocking calls to
numbers on the national do-not-call registry only biocked the numbers from one area code. This




resulted in employees making calls to at least 129 telephone numbers timely registered with the
do-not-call registry, which was a violation of NASD Rules 2212(a)3) and 2110 and, after
December 13, 2002, FINRA Rule 2010,

In addition, Clark Dodge’s written supervisory procedures during the period of March
2006 1o June 2009 stated that the Finn would maintain a firm-specific do-not-call fist of people
who previously had expressed to the Firm that they do not wish to receive calls from the Firm.
However, in practice, the Firmn’s branch managers were maintining lists that were only specific
to their branch offices, and the Firm failed to maintain one firm-specific do-not-call list and,
thus, failed to implement its procedures properly in violation of NASD Rules 2212(d) and (d)(6}
and 2110 and, aftes December 15, 2008, FINRA Rale 2010.

From June 2006 to September 2007, Clark Dodge also failed to properly carry out its
supervisory responsibilities with regard to a website maintained by a registered representative of
the Firm. The registered representative maintained the website in connection with an approved
outside business activity involving investment banking. The Firm was aware that the website
advertisad to the pubiic that the business offered securities through the Firm, The Firm, however,
took no steps!tg review or monitor the website's content, in violation of NASD Rules 2210(b)(1),
3010, and 2110, :

In addition, from March 2006 to June 2009, Clark Dodge caused certain registered
representatives, who were employed at its Offices of Supervisory Jurisdiction (“OSJs™), to be
paid commissions through unregistered entities, in violation of NASD Rules 2420(b)(1) and
2110 amd, after December 15, 2008, FINRA Rule 2010. )

FACTS AND VIQOLATIVE CONDUCT

Net Capital
Ner Capitel Deficiency and Inaceurate Calculation of Net Capital on FOCUS Reports:

During the period of December 2006 to June 2007, Clark Dodge conducted a securities
business on threc dates while the Firm was in net capital deficiency. Because two of the three
dates were the last business day of a fiscal quarter when the firm’s quarterly FOCUS Report was
to be filed, the Firm thus also failed to accurately compute its net capital on the FOCUS Report
filings in connection with those two dates.

The pet capita} deficiencies resulted from the Firm's accounting for certain rent
payments. In 2006, Clark Dodge sublet space from a non-securities related affiliate (the
“Affiliate™), which was wholly-owned by the Firm’s CEO and majority owner (the “CEO™). The
Firm’s share of the monthly rent was $6,263, or 50 percent of the rent under the master lease, In
April 2006, although the Affiliate remained legally liable for 50 percent of the tent, the Firm
began making the entire rent payment on a monthly basis. By December 31, 2006, the amount of
the Afftliate’s share of the rent paid by the Firm totaled $58,781. '



Also, over the course of 2006, the CEO contributed capital to Clark Dodge in amounts
totaling $502,300. The Finm characterized these capital contributions on its balance sheets as
“Additional Paid-in Capital.”

SEC Rule 15¢3-1(e)(iv) states, in relevant part, that “any transaction between a broker or
dealer and a stockholder, partner, sole proprietor, employee or affiliste that results in a diminution
of the broker or dealer’s net capital shall be deemed to be an advance or loan of net capital.” On
February 23, 2000, the SEC’s Division of Market Regulation provided an interpremation letter
regarding “Net Capital Treatment of Temporary Capital Contributions.” The SEC letter stated,
in pertinent part: “The [Commission) has for some time emphasized that capital contributions 1o
a broker-dealér must not be temporary. The Commission has stated that an affiliate’s infusion of
funds into a broker-dealer and subsequent withdrawal after a short time can be viewed as a loan
and considered a fiability of the broker-dealcr” The SEC letter also stated: “{flor net capital
purposes, if an individual investor contributes capital to a broker-dealer with an understanding
that the contribution can be withdrawn at the option of the individual investor, the contribution
may not be inctuded in the firm®s net capital computation and must be recharacterized as a
liability. Any withdrawal of capital as to that investor within & period of a year... shall be
presumed to have been contemplated at the time of the contribution.”

When the Finm paid the Affiliate’s share of the rent, the Firm’s books should have noted
that this was deemed to constitute allowing the CEO to borrow money from the Firm, as if part
of the capital previously contributed by him were retumed. Thus, $58,781 of the CEO's
contribution, which the Firm characterized as paid-in capital, was required to be characterized as
2 Jiability.

When the CEQ’s capital contribution is correctly characterized as a liability, on three
dates during the period of December 2006 to June 2007 that FINRA 's Department of Member
Regulation reviewed, Clark Dodge’s acteal net capital was reduced by the amount deemedtobe
owed on the loan,

On its 4® Quarter 2006 FOCUS Report filing, Clark Dodge calculated its net capital to be
$74,613. The Fimm calculated its cequired minimum net capita! based on aggregate indebtedness
10 be $15,976, which according to the Firm left excess net capital of $58,637. However, with the
$58,571 characterized comectly as a liability, the Firm actually had net capital of $15,832 as of
Friday, December 29, 2006. This re-characterization also changed the Firm's required minmam
net capital based on aggregate indebtedness to $19,895. Therefore, the Firm had a $4,063 net
capitat deficiency.

Clark Dodge is a quarterly FOCUS Report filer and did not file.a Focus Report for April
2007. With the above-referenced rent payments characterized correctly as a liability, the Firm
had negative net capitel of $13,130 as of Monday, April 30, 2007. This re-characterization also
changed the Firm’s required minimum net capital requirement based on aggregate md:btedncss
0f $29,012. Therefore, the Firm had & $42,142 net capital deficiency.

On its 2™ Quarter 2007 FOCUS Report filing, Clark Dodge calculated its net capital to be

$61,401. The Firm calculated its required minimum net capital based on aggregate indebtc_dnss
to be $31,471, which according to the Firm left excess net capital of $29,930. However, with the



above-referenced remt payments cha:actmzcd correctly as a liability, the Firm actually had net
capital of $8,862 as of Friday, June 29, 2007.! This re~characterization also changed the Firm's
required minimum net capital based on aggregate indebtedness to $34,972. Therefore, the Fim
had a $26,110 net capital deficiency.

As a result of the foregoing:

*  Qn Friday, December 29, 2006, Clark Dodge conducted a securities business when it
had net capital of $15,832 with a minimum net capital reqmremcnt of $19.895and a
net capital deficiency of $4,063.

s On Monday, April 30, 2007, Clark Dodge conducted a securities business when it had
negative net capital of $13,130 with a minimum net capital requirement of $29,012
and a net capital deficiency of $42,142.

* . On Friday, June 29, 2007, Clark Dodge conducted a securities business when it had
niet capital of $8,862 with a minimum net capital requirement of $34,972 and a net
capital deficiency of $26,110.

Based on the foregoing, Clark Dodge violated SEC Rule 15¢3-1 and NASD Rule 2110.

As a consequence of the conduct described above, Clark Dodge filed inaccurate FOCUS
Reports for 4" Quarter 2006 and 2™ Quarter 2007. By reason of the foregoing, the Firm violated
Section 17 of the Securities Exchange Act of 1934 (the “Exchange Act™), SEC Rule 17a-5
thereunder, and NASD Rule 2110,

Inaccurate Calculation of Ner Capital on Financial Statements

In addition to the matters described above, Clark Dodge failed to accurately compute its
net capital on a number of other dates during the period of June 2007 to January 2008,

During the period of June 2007 to November 2007, Clark Dodge participated in three
initial public offerings (“IPOs™) as a sclling group member. As a selling group member, the
Firm was responsible for selling an aliotment of newly issued securities on behalf of an
underwriting group.

On June 26, 2007, Clark Dodge participated as a selting group member in an 1PO of
China Discovery Acquisition Corp. (the “China Discovery Offering”). The China Discavery
Offering was a firm commitment offering, as stated on the preliminary prospectus. A fim
commitment offering is an underwriting in which the underwriters and/or broker-dealers
participating in the offering commit to buy and sell an entire issue of stock and assume all
financial responsibility for any unsold shares. Clark Dodge reserved 25,000 shares to purchase

* 1n April 2007, the Affifiate made 2 ppyment in the amount of $6,263 on the loan to Clark Dodge, thereby reducing
the above-referenced lability to 352,517, The difference of $52,539 in the net capital calculations of $61.401 by the
Firm and $8,862 by FTNRA Is due 10 the $52,5)7 being characierized as a [iability and certain other necessary minor

adjustments to the Firm®s calculations.
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for sale to its customers, In connection with the China Discovery Offering, transactions for four
customer accounts flowed through the Firm’s proprictary account.

SEC Rule 15¢3-1¢a)}{(2)(iv) requires broker-dealers that arc involved in firm commitment

offerings to maintain net capital of not less than $50,000. Clark Dodge generally has a net
Capital requirement of $5,000. However, as a selling group member in the China Discovery
Offering, the Firm was required to use the statutory minimum net capital requiresaent of $50,000
to calculate net capital.

As of June 26, 2007, the Finn computed its net capital to be $134,480, with a stautory
minimum net capital requirement of $5,000, leaving excess net capital of $129,480. On that
date, the Firm actually had net capital of $I33 955, with a s!a.tutory minimum net capital
requirement of $50,000, leaving excess net capital of $83,955.2

On July 18, 2007, Clark Dodge participated as a selling group member in an [PO of
China Fortune Acquisition Corp. {the “China Fortune Offering™). The China Fortune Offering
was a firm commitment effering, as stated on the prospectus. Clark Dodge reserved 15,000
shares to purchase for sale to jts customers. In cosmection with the China Fortune Offering,
transactions for six customer accounts flowed through the Finm’s proprietary account.

As a selling group member in the China Fortune Offering, the Firm was required to use
the statutory minimum neg capital requirement of $50,000 to calculate net capital.

As of July 18, 2007, the Firm computed its net capital to be $53,432, with a minimum net
tapital requirement based on aggregate indebtedness of $8,940, leaving excess net capital of
$44,492. On that date, the Firm actually had net capital of $52,313, with a statutory minimum
net capital requirement of $30,000, leaving cxcess net capital 0f $2,313. p

On November 20, 2007, Clark Dodge participated as a selling group member in an IPO
of Ideation Acquisition Corp. (the “Ideation Offering™. The Ideation Offering was a firm
commitment offering, as stated on the prospectus. Clark Dodge reserved 50,000 shares to
purchase for sale to its customers, In connection with the 1deation Offering, transactions for 35
custogner accounts flowed through the Firm's proptietary account.

As a selling group member in the [deation Offering, the Finn would have been required
to use a statutory minimum net capital requirement of $50,000 to caleulate net capital. However,
SEC Rule ! 5¢3-1{a)}{2)iii) requires broker-dealers that effect more than ten transactions for their
own investment account in any one calendar year to maintain 2 net capitai of at Jeast $100,000.
Because transactions for 35 customer accounts flowed through the Firm's proprietary account in
the Ideation Offering, it exceeded the ten transaction threshold of SEC Rule 15¢3-1(@)(2)(iii).
Accordingly, the Firm’s required net capitaf was $100,000.

¥ The difference of $525 in the net capita) calculations of $134,480 by the Firm and $133,555 by FINRA is due to
certain other necessary minar adjustments to the Firm's calenlafions, The same applies to the difference of $1,119
in the net capital calculations of $53,432 by the Firm and 552,313 by FINRA with regard to July 18, 2007 and the
56,614 difference in the nex capitat cakelations of $327,915 by the Firm and $321,301 by FINRA with regard to
November 20, 2007 (below).



As of November 20, 2007, the Fiom computed its net capital to be $327,915, witha
statutory minimum net capitai requirement of $5,000, leaving excess net capital of $322,915. On
that date, the Finm actually had net capital of $321,301, with a statutory minimum net capital
requirement of $100,000, leaving excess net capital of $221,301.

In addition, as of January 31, 2008, the Firm computed its net capital to be $143,253,
with a statutory minimum net capital requirement of $5,000, leaving excess net capital of
$138,253. However, on that date, the Firm was required to compute its net capital using the
aggregate indebtedness method. Under SEC Rule 15¢3-1(a), a firm is required to use this
method when its aggregate indebtedness exceeds 1500 percent of its net capital and the firm’s
aggregate indebtedness to net capital ratio exceeds its statutory minimum net capital, Since
Clark Dodge’s net capital should be computed using this method, it actually had net capital of
$116,887, with a minimum net capital requirement based on aggregate indebtedness of $24,647,
leaving excess net capital of $92,240,

SEC Rule 172-3(2)(11) requires broker-dealers to make and keep current “a record of the
proof of money balances of al) ledger accounts in the form of trial balances, and a record of the
computation of aggregate indebtedness and net capital, as of the trial balance date, pursuant to
[SEC] Rule 15¢3-1." Clark Dodge failed to accurately compute its net capital on June 26, 2007.
luly 18, 2007, November 20, 2007, and January 31, 2008. Accordingly, the Firm violated SEC
Rule 17a-3(a)(11) and NASD Rules 3110(a) and 2110.

Failure 1o Provide Rule 17a-11tc)(3} Notification:

SEC Rule 17a-11(c)(3) requires a broker-dealer to promptly send notice {within 24 hours)
to its regulators when the broker-dealer’s total net capital is less than 120 percent of its required
minimurm net capital. Under SEC Rule 17a-11, such notice must be made by the broker-dealer to
the SEC and the designated examining authority of which such broker-dealer is a member.

On July 18, 2007, Clark Dodge actually had total net capital (when properly calculated)
" of $52,313, with a statutory minimum net capital requirement of $50,000. Therefore, the Firm’s
net capital to minimum net capital requiremen ratio was approximately 104 percent, which was
below the 120 pereent threshold identified in SEC Rule 17a-11. Because the Firm was using the
incofrect minimumn net capital figure as stated above, it inaccurately calculated the net capital to
minimum net capital requirement ratio. The Finn did not send notice to the SEC or 1o FINRA,
the Firm’s designated examining anthority of which it is 2 member, that its total net capital was
less thar 120 percent of its required minimum net capital, and thus the Firm violated SEC Rule
17a-11(cX3) and NASD Rule 2110,

Anti-Money Laupdering Program
Cusiomer Identification Program:

MNASD Rule 3011(b) requires firms to establish and implement a CIP consistent with the
Bank Secrecy Act and the related regulations thereunder. While Clark Dodge had written CiP
procedures, for approximately 20 castomers that opened accounts during a 12-month period, the
Firm failed to adequately follow those procedures and obtain, verify, and maintain required
customer identification program records and documents. -
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Bank Secrecy Act Regulations, specifically 31 CFR 103.122(b), require broker-dealess to
establish, document and maintain a written CIP. The CIP must include risk-based procedures for
verifying customer identity, using documentary, non-documentary methods or a combination
thereof to verify customer identity, and collecting the required information and ruaintaining the
required records.

Clark Dodge had a CIP that required it to “verify customer identity through documentary
evidence, non-documentary evidence, or both.” Moreover, the Firm’s CIP required verification
of customer identity through non-documentary means if a customer were unable to present an
unexpired identification card with a photograph or other biometric safeguard or a customer
and the Firm do not have face-to-face contact. During the review period, the Firm had a contract
with a background-check database to assist the Firm in verifying customer identity through non-
documentary means.

Out of a sampling of 134 customer accounts opened during the period of May 2007 to
March 2008, the Firm did not have photo or non-documentary verification for 20 of the accounts.
Accordingly, Clark Dodge violated NASD Rules 301 k(b) and 2110 and MSRB Rule G-41.

Independent AML Testing:

NASD Rule 3011(c) requires firms to “develop and implement a written anti-money
laundering program reasonably designed to achieve and monitor... compliance with the
requirstents of the Bank Sccrecy Act™ that “provide[s] for annual independent testing (on a
calendar-year basis) for compliance to be conducted by member personnel or by a qualified
outside party.” :

. Clark Dodge failed to conduct an annual independent AML test for 2006 and failed to
conduct an adequate independent AML test for 2007. The Firm’s independent AML test for
2007 (the “2007 AML Test™) was not adequate in that it only included a review of the main
" office’s compliance with the Firm’s AML procedures and did not include visits to the branches,
especially those that generated the majority of the Firm's revenue. The independent tester relied
on assurances from the Firm's AML Compliance Officer that the AML procedures were
followed at the other branches. in addition, the two-page summary of the 2007 AML Test was
too general in terms of its scope.

Therefore, akthough the Firm developed written procedures that provided for annual
independent AML testing, the Firm failed to implement those procedures to conduct an AML
test for 2006 or to conduct an adequate AML test for 2007. Accordingly, Clark Dodge violated
NASD Rules 301 1(c) and 2110 and MSRB Rule G-41.

Telemarketing

National Do-Not-Call Registry:

During the period of March 20086 to Jume 2009, Clark Dodge failed to (i) have a written
policy for maintaining a do-not-call fist in compliance with provisions of the national do-not-call




registry and (ii) comply with the prohibition against telephone solicitation of persons registered
with the national do-not-call registry.

NASD Rute 2212(d)(1) requires members engaging in telemarketing to have a written
policy for maintaining a do-not-call list in compliance with subparagraph (a)(3), which prohibits
members or persons associated with a member from initiating a telephone solicitation to “any
person who has registered his or her telephone number on the Federal Trade Commission’s
national do-not-call registry.”

Clark Dodge’s written supervisory procedures in effect between March 2086 and June
2009 did not reference the national do-not-call registry or prohibit calling telephone numbers
registered therein. Moreover, while the Firm did subscribe 10 a service that provided the ability
to screen and to block outgoing calls to telephone numbers on the national do-not-call list, the
Fim's subscription only blocked numbers from one area code. As a result, out of a randomly-
sclected sampling of 503 telephone numbers called from the Firm’s telephone system during this
period, 129 telephone numbers were timely-registered with the nationat do-not-call registry.

Clark Dodge violated NASD Rules 2212(d)(!) and 2110 and, after December 15, 2008,
FINRA Rule 2010 in that it failed to have a written policy for maintaining a do-not-call list in
compliance with the prohibition against calfing phone numbers registered with the national do-
not-cal] registry.

In addition, Clark Dodge violated NASD Rules 2212(a)(3) and 2110 and, after December
15, 2008, FINRA Rule 2010 in that the Firm’s employees called telephone numbers registered
- with the national do-not-call registry.

Firm-Wide Do~-No1-Call List:

During the period of March 2006 to June 2009, Clark Dodge failed to maintain its own
firm-specific do-not-cali list.

NASD Rule 2212(d) requires firms engaging in telemarketing to institute procedures to
ensure compliance with subparagraph (a)(2), which prohibits members or persons associated
with a member from initiating a telephone solicitation to “any person that previously has stated
that he or she does not wish to receive an outbound telephone call made by or on behalf of the
member.”

Moreover, NASD Rule 2212(d)(6) requires firms engaging in telemarketing to institute
procedures to “maintain a record of a caller’s request not to receive further telemarketing calls”
for a period of five years from the time the request is made,

Clark Dodge’s written supervisory procedures stated in general terms that the Firm will
maintain a firm-wide do-not-call list and that the Chief Compliance Officer was the designated
individual responsible for keeping it updated,

Nevertheless, separate lists were maintained at each branch office for recipients of cold
calls who requested not to receive telephone solicitation from the Firm. When the recipient of a
cold call requested to be placed on the Firm’s do-not-cali fist, the registercd representative who
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placed the call was required 1o provide the person”s name and contact information to the branch
manager, who then added the number to a do-not-call list at that branch office. Therefore, the
Firm did not effectivety implement its written procedures {0 ensure compliance with its do-not-
cal] list obligations under FINRA Rules. Accordingly, Clark Dodge violated NASD Rulés
2212(d) and (d){(6) and 2110 and, after December 15, 2008, FINRA Rule 2010,

Advertising

From June 2006 to September 2007, Clark Dodge failed to carry out its supervisory
responsibilities with respect to approving and reviewing a website that it knew was operated and
controlled by a registered representative from the Firm.

NASD Rule 2210(b)(1) states, in relevant part, that “a registered principal of the member
must approve by signature or initial and date each advertisement, item of sales fiterature and
independently prepared reprint before the earlier of its use or filing with [FINRA’s Department
of Advertising Regulation].” The Rule defines “advertisement” to include websitcs.

During this period, a registered representative of Clark Dodge owned an outside business
that provided investment banking services to publicly-held companies (the “Outside Business”). A
The Outside Business also was intended to provide investment banking consulting services to the
Firm. The Outside Business existed prior to the registered representative joining the Firm in June
2006 and had its own website. The website had a legend that stated “Securities offered through
Ciark Dodge & Co Inc., Member of NASD SIPC.” :

Clark Dodge was aware of and approved the registered representative’s outside business
activities when he became employed at the Firm in June 2006. While the Firm was aware of the
website, it did not review or monitor the contents of the website, as it was required to du since
the website advertised to the public a securities-related business relationship between the website.
- and the Firm.

Clark Dodge viclated NASD Rules 2210(b)(1), 3010 (Supervision), and 2 10 in that it
failed to approve, review, and monitor the content of the website described above.

Payment of Commissions through Unregistered Entities

From March 2006 to June 2009, Clark Dodge caused cevtain of its registered
representatives to be paid their commisgions through tnregistered entities.

Section 15(a) of the Exchange Act siates, in refevani part, that it is “wnlawful for any
broker or dealer which is either a person other than a natural person or a natural person not
associated with a broker or dealer which is a person other than a natural person... 1o make use of
the mails or any means or instrumentality of interstate commerce to effect any transactions in, or
to induce or attempt to induce the purchase or sale of, any security. .. unless such broker or
dealer is registered in accordance with subsection (b) of this section.”

WNASD Rule 2420(b)(1) states that “no member shall in any transaction with any non-
member broker or dealer, allow or grant to such non-member broker or dealer any selling
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- concession, discount or other allowance allowed by such member to a member of a registered

securitics association and not allowed to a member of the general public.” Accordingly, NASD
Rule 2420(b)1) holds that member firms are not permitted to pay fees and commissions to non-
member broker-deaters or to any broker or dealer that is not a member of a securities association
registered with the SEC.

_ The payment of commissions to registered represcntatives generally is one of those
reserved to registered broker-dealers. Thus, the SEC’s Division of Market Regulation
repeatedly has declined to give no-action assurance under Section 15(a) of the Exchange Act
with respect to routing commissions or other transaction-related compensation from a registered
broker-dealer to its registered representatives through an unregistered entity owned and
::omroll?d by a registered representative of the broker-dealer. Member firms with supervisory
responsibility for registered representatives should control how and when they are paid,

At the time in question, the Firm had two Offices of Supervisory Jurisdiction that were
owned and operated by particular registered representatives at the respective OSJs. The OSUs
functioned as “franchise offices” of the Firm and were treated as “independent contractors.”
Each OS] was paid through one monthly check that constituted the gross commissions for all
registered representatives at that OSJ. Thus, instead of paying registercd representatives their
commissions directly, the Firm paid them to the owners of each OSJ. The owners then deposited
the checks into the bank accounts of unregistered entities that were owned and established by the
08)J owners for the purpose of paying the registered representatives. As a result, the Firm
allowed unregistered entities to directly pay its registered representatives, in violation of NASD
Rules 2420(b)(1) and 2110 and, after December 15, 2008, FINRA Rule 2010,

B.  Respondent consents to the imposition of the following sanction:

A censure and a fine in the amount of $100,600 ($15,000 of which pertains 1o the
violations of MSRB Rule G-41).

Respondent agrees to pay the monetary sanction upon notice that this AWC has been
accepted and that such payment is due and payable. Respondent has submiited an
Election of Payment form showing the method by which Respondent proposes to pay the
fine impaosed.

Respondent specifically and voluntarily waives any right to claim that Respondent is
unable to pay, now or at any time hereafter, the monetary sanction imposed in this matter.

The sanction imposed herein shal be effective on a date sct by FINRA staff.
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II.

WAIVER OF PROCEDURAL RIGHTS

Respondent specifically and voluntarily waives the following rights granted under FINRA’s
Code of Procedure:

A.  Tohave a Complaint issued specifying the allegations against it;

B.  Tobe notified of the Complaint and have the opportunity to answer the
allegations in writing;

C.  Todefend against the allegations in a disciplinary hearing before a hearing panel,
to have a written record of the hearing made and to have a written decision issued;
and .

D.  To appeal any suck decision to the Naticnal Adjudicatory Council (“NAC”) and
then to the U.S. Securities and Exchange Commission and a U.S. Count of
Appeals.

Further, Respondent specifically and voluntarily waives any right to claim bias or prejudgment
of the General Counsel, the NAC, or aiy member of the NAC, in cotmection with such person’s
or body’s participation in discussions regarding the terms and conditions of this AWC, or other
consideration of this AWC, including acceptance or rejection of this AWC,

Respandent further specifically and voluntarily waives any right to claim that a person violated
the ex parfe prohibitions of FINRA Rule 9143 or the separation of functions prohibitions of
FINRA Rule 9144, in connection with such person’s or body’s participation in discussions
regarding the terms and conditions of this AWC, or other consideration of this AWC, including
Tts acceptance or rejection.

1.
OTHER MATTERS
Respondent understands that:
A.  Submission of this AWC is voluntary and will not resolve this matter unless and
until it has been reviewed and accepted by the NAC, a Review Subcommittee of

the NAC, or the Office of Disciplinary Affairs (“ODA”}, pursuant to FINRA Rule
9216;
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B.  [Ifthis AWC is not accepted, its submission will not be used as evidence to prove
any of the allegations against Respondent; and

C. If accepled:

I.  this AWC will become part of Respondent’s permanent disciplinary
record and may be considered in any future actions brought by FINRA or
any other regulator against it;

2. this AWC will be made available theough FINRA's public disclosure
program in response to public inquiries about Respondent’s disciplinary
recond;

3 FINRA may make a public announcement concerning this agreement and
the subject matter thereof in accordance with FINRA Rule 8313; and~

4. Respondent may not take amy action or make or permit to be made any

public statement, including in regulatory filings or otherwise, denying,
.directly or indirectly, any finding in this AWC or create the impression
that the AWC is without factuai basts. Respondent may not take any

. position in any proceeding brought by or on behalf of FINRA, or to which
FINRA is a pasty, that is inconsistent with any part of this AWC, Nothing
in this provision affects Respondent’s right to take legal or factual
positions in litigation or other legal proceedings in which FINRA isnota
party. '

D.  Respondent may aitach a Comective Action Statement to this AWC thetisa
statement of demonstrable corrective steps taken to prevent future misconduct.
Respondent understands that Respondent may not deny the charges or make any
statement that is inconsistent with the AWC in this Statement. This Statement
does not constitute factual or legal findings by FINRA, nor does it reflect the
views of FINRA or its staff.

The undersigned, on behalf of Respondent, certifies that a person duly authorized to act on its
behalf has read and understands all of the provisions of this AWC and has been given a full
Opportunity to ask questions about it; that Respondent has agreed to itg provisions voluntarily; ’
and that no offer, threat, inducement, or promise of any kind, other than the terms set forth herein
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and the prospect of svoiding the issuance of a Complaint, has been made 10 induce Respondent
to submit it . |

K DODGE & CO., INC.

_ ':*!,LQL‘t?;f/

By: \ ' :
. \-'_'-’-#—-.
President
Mew York, NY 10022
Phome: (212) 980-4052
Fax: (212)980-4074
Counse| for Respondent
Accepted by FTWRA:
“ 201 Signed on behalf of the
Date Director of ODA., by delegated anthority
Susan Light
Senior Vice President and Chief Counsel
FINRA Depariment of Enforcement

14 Wall Street, 14® Bloor
New York, NY 10005
Phome: {§46) 315-7333
Fax: 4648) 3157441
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