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ndustry Regulatory Authority (“FINRA”) FINRA .
¢ MARKET REGULATION
RE Co., Inc., Respondent
Pursuant to FINRA Rule 9216 of FINRA Code of Procedure, Fagenson & Co., Inc. (“the firm™)
submits this Letter of Acceptance, Waiver and Consent (“AWC™) for the purpose of proposing a
settlement of thelleged rule violations described below. This AWC is submitted on the

faccepted, FINRA will not bring any fitture actions against the firm alleging
pn the same factual findings described herein, |

L

ACCEPTANCE AND CONSENT \

A.-  The firm hereby accepts and consents, without admifting or denying the findings, and
i the purposes of this proceeding and any other proceeding brought by or on

ar to which FINRA is g party, prior to a hearing and without an

tfon of any issue of law or fact, to the entry of the following findings by FINRA:

’[ BACKGROUND
|

The firmthas been a member of FINRA. since April 13, 1954, and its registration remaing
in effect.| The firm has no relevant disciplinary history.

SUMMARY
et No. 20080123266, the staff of the FRVRA Department of Market Regulation

et symbol indicating whether the transaction was a buy, sell, selt
or cross for 19 transactions in Reportable Secuirities. In addition, the

the finn executed two transactions in Reportable Securities in a principal
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5 agency capacity. The conduct described in this paragraph constitutes
and distinct viclations of NASD Rule 6130(d).

2. [he firm failed to report to the FINRA/Nasdag Trade Reporting Facility
]* RE) the correct symbol indicating whether the firm executed 10

' fmsactions in Reportable Securities in a principal or agency capacity. In

addition, the firm failed to report to the TRF the correct symibol indicating

hethe; the transaction was a buy, sell, sell short, or cross for one
s ction in Reportable Securities. The conduct deseribed in this
paragraph constitutes separate and distinct violations of NASD Rule
ﬁ/ 30(d)-

3. eﬁmfaﬂedonztloccasmnstopromde wnttmnoﬁﬁcahond:sclosmg
|ﬁscnst0memthatfheiransacthaSexwuledatanavemgapnm The
Hlnn ct deseribed in this paragraph constitutes separate and distinct
viplations of SEC Rule 10b-10.

4, Dring the review period, the firm failed to transmit five Reportable Order
Eyents o OATS on four business days. In addition, the firm transmitted
i OATS seven exccution reports that contained inaccurate, incomplete, or
nu operly formatted data. Specifically, these seven reports contained
n courate Account Type Codes, inacourate order receipt times, and

oinitted Routed Order IDs. These inaccurate and/or incomplete reports
, '- esented 100 percent of the sample of reports reviewed in the TMMS
2 anination. The conduct described in this paragraph constitutes scparate
d distinet violations of NASD Rule 6955(a).

| e firm, on seven occasions, accepted a short sale order in an equity

| rity from another person, or effected a short sale in an equity security

dr its own account, without (1) borrowing the security, or entering into a

bpna-fide arrangement to borrow the security; or (2) having reasonable
u mnds to believe that the secuity could be borrowed so that it could be

dglivered an the date delivery is due; and (3) documenting compliance
with SEC Rule 203(b)(1) of Regulation SHO. The conduct described in

spaxagmphconsﬁtu’ms separateand&shnctwolahmsofSBCRule

} II (b)(l) of Reguiation SHO.

I

6. b ﬁxm's supervisory system did not provide for supervision reasonably
1I"‘ igned to achieve compliance with respect to the applicable securities
gws and regulations, and the Rules of NASD, concemning short sale trads

o short sale borrowing and delivery, order handling, and best

ecuuon. ‘Specifically, the firm's supervisory system did not include
ritten supervisory procedures providing for: a statement of the
E ipervisory step(s) to be taken by the identified person(s) responsibie for
supervision. The conduct described in this paragraph constitutes
Tr olations of NASD Rules 2110 and 3010.
20080123266 (GEJ)
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B.  The firm flso consents to the imposition of the following sanctions:

Alcensure and 2 fine of $22,500 ($5,000 for the irade report input violations;

4,000 for the OATS reporting violations; $5,000 for the Regulation SHO

i : ations; $2,500 for the customer confirmation violations; and $5,000 for the

yaddition, within 30 business days of acceptance of this AWC by the
Nitional Adjudicatory Council (“INAC”), a registered principal of the
espondent shall snbmit to the COMPLIANCE ASSISTANT, LEGAL
i ON, MARKET REGULATION DEPARTMENT, 9509 KEY
NES AVENUE,ROCKVILLE,MD 20850, 2 signed, dated letter, or

g providing the following
i u. mation: (I}arefmmcemﬂnsm&w@)arepmmtauonﬂmtﬂle
fim: hag revised its written supervisory procedures to address the
c:.mesdescn'bedmparagtaph.A.G above; and (3) the date the

ed procedures were implemented.

The firm pgrees to pay the monetary sanctions upon notice that this AWC has been
accepted gnd that such payments are due and payable. It has submitted an Election of
Payment Form showing the method by which it proposes to pay the fine imposed.

The firm pecifically and voluntarily waives any right to claim that the firm is unsble to

nowor af any time hereafter, the monetary sanctions imposed in this matter.

The sanctions imposed herein shell be effective on a date set by FINRA staff,

20080123266 {G. : 5

*

.

WAIVER OF PROCEDURAL RIGHTS

be notified of the Formal Complaint and have the opportunity to answer the

b defend against the allegations in a disciplinary hearing before a hearing panel,
|have & written record of the hearing made and to have a written. decision issued;




D. T4 appeal any such decision to the NAC and then to the U.S. Securities and
ENChangeComnmsmnandaUS Court of Appeals.

el the NAC, or any member of the NAC, in connection with such person’s or
body’s participation in discussions regarding the terms and conditions of this AWC, or other
cansldaat:on of this AWC, including acceptance or rejection of this AWC.

The firm flll’lhﬂﬁ ecifically and volunterily waives any right to claim that a person violated the
eX parte prohibitions of FINRA Rule 9143 or the separation of fanctions prohibitions of FINRA, -
Rule 9144, in cofinection with such person’s or body’s participation in discussions regarding the
termns and condifions of this AWC, or other consideration of this AWC, including its acceptance
or rejection. ||
H R
OTHER MATTERS

i 1thasbeenrev1ewedmdaccepwdbytheNAC, a Review Subcommittes of
2 NAC, or the Office of Disciplinary Affairs, pursuant fo FINRA Rule 9216;

|
B. fﬁ&m AWC is not accepted, its submission will not be used as evidence o prove
of the allegations against the firm; and

C.  Hpccepted:
|

1. this AWC will become part of the firm's permanent disciplinary recond
" |1  and may be considered in any fiture actions brought by FINRA or any
other regulator against the firm; ’

2. this AWC will be made available through FINRA’s public disclosure
program in response to public inquivies about the firm’s disciplinary
record; ' ’

3. FINRA. may make a public announcement conceming this agreement and
the subject matter thereof in accordance with FINRA Rule 8310 and IM-
8310-3; and

4  the firm may not take any action or make or permit to be made any public
| statement, including in regulatory filings or otherwise, denying, directly or
| indirectly, any finding in this AWC or create the impression thet the AWC
| is withont factual basis. The firm may not take any position in any
't proceeding brought by or on behalf of FINRA, or to which FINRA. is &

4




party, that is inconsisteat with any part of this AWC. Nothing in this
provision affects the firm’s testimonial obligations or right to take legal or
factual positions in Litigation or other legal proceedings in which FINRA is
' J not a party. '

¢ firm understands that it may aftach a Comective Action Statement to this
; C,whichisastatemmtbyﬂwkewondentofdemonstrablemcﬁveswps
2 o prevent future misconduct. Respendent may not deny the findings or
anystatcmmtﬂmtismeonmstmtmththeAWCmﬂussmm Th13

ifigs that a duly authorized officer has read and understood all of the provisions of
hits been given a full opportunity to ask questions about it; that it has agreed to the
AWC’s provisigng voluntarily; and that no offer, threat, inducement, or promise of any kind,
& setforthhermnandthepmspwtofavoidmgﬂlelssuanoeofaComplmm

J{?/ 7 o :j | | Fagenson & Co., Inc. -
e | Bmﬂﬂ/_%
Name: /4;/:,5 3 ﬂfw@'ﬁ

Title: Jvr~

‘,/\-’z\m ﬁ. I :L'
Thomas R, Gita
B I‘ vimP ii [
Market Regulation
Signed on behalf of the Director of ODA,

by delegated authority
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