
FINANCIAL INDUSTRY REGULATORY AUTHORITY
LETTER OF ACCEPTANCE, WAIVER AND CONSENT

NO.20080128986-01

TO: Departmc?it of Market Regulation
Financial Industry Regulatory Authority (?'FINRA')

RE: Merrill Lynch. Pierce, Fenncr & Smit!? Incoi?oratcd, Respondent
Broker-Dealer
CRD No. 7691

pursuant to F?NRA Rule 92 ! 6 of FlNRA's Code of Procedure, Merrill Lynch, Pictc¢, Fenner &
Smith Incorporated (?'MLCO" or the "firm') submits this Letter of Acceptance, Waiver and
Consent ("AWC") for the purpose ofproposing a settlement ofthe alleged rule violations
described below. This AWC is submitted on the condition that, ifaccepted, FINRA will not
bring any futitre actions against the firln alleging violations based on the saine factual findings
dcscribed herein.

L

ACCEPTANCE AND CONSENT

A. The fmn hereby accepts and consents, without admitting or denying the findings, and

solely for the purposes of this proceeding and any other proceeding brought by or on
behalf of FINRA, or to which Fl NRA is a party, prior to a hearing and without an
adjudication of any issue of law or fact, to the entry of the following findings by FINRA:

BACKGROUND

l'he firin became a member of FINRA in 1937, and its registration remains in effect. The
firm has no relevant disciplinary history.

SUMMARY

This matter is the result of a review conducted by the Department of Market Regulation

of the written policies and procedures of the firm pertaining to SEC Rule 611 of
Regulation NMS for trading data fioin July 1,2007 to August 21,2008 (the ?review

period").
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FACTS AND VIOLATIVE CONDUCT

l. During the review period, the firm failed to enforce its written policies and
procedures thar were i'easonably designed to prevent trade-?hroughs ofprotected
quotations in NMS stocks that do not Pall witliin any applicable exception, and if
relying on an exception, are reasonably designed ?o assure compliance with the terms
ofthe exceptioii. The conduct described in this paragraph constitutes a violation oF
SEC Rule 61 1(a)(i) of Regulation NMS.

2. During the review period, the firm incorrectly reported approximately 400 orders 

-repiesented by 14.706 trades 

- to ACT as trade-through exempt When the trades did
not qualify for an exemption fi'oin SEC Rule 61 1 of Regulalion NMS. 1'he conduct
described in this paragraph constitutes separate and distinct violations of NASD Rule
4632(a).

B. 'The firm also consenrs to the imposition ofthe following sanctions:

A censure and a line of $37,500 (COnsistitig of $27,500 for the violation of SEC Rule
611(a)(1) and $10,000 for the violations ofNASD Rule 4632(a)).

lhe fir?n agrees to pay the monetary sanction(s) upon notice that this AWC has been
accepted and that such payinent(s) are due and payable. lt has submitted an Election of
Payment form showing the method by which it proposes to pay thc fine imposed.

7-he firni specifically and voluntarily waives any right to claim that it is unable to pay,
now or at any time hereafter, the monetary sanction(s) imposed in this matter.

The sanctions imposed herein shall be effective on a date scl by FINRA sta.ff.

Ir.

WAIVER OF PROCEDURAL RIGHTS

The firm specifically and voluntarily waives the following rights granted under F]NRA's Code of
Procedure:

A. To have a Complaint issued specifying tlie allegations against lhe firms

B. 'ro be notified of the Complaint and have the opportunity to answer the allegations iii
writing;
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C. To defend again?? tlic allegations iii a disciplinary hearing before a hearing panel, to have

a written record of the hearing made and to have a written decision issued; and

D. To appeal any such decision to the National Adiudieatory Council C'NAC") and then to
the U.S, Securities and Exchange Commission and a U.S. Court of Appeals.

Further. the firm specifically and volumarily waives any right to claim bias or prejudgment of?he
General Counsel, the NAC: or any Inember ofthe NAC, in connection with such person's or
body's participation in discussions regarding the terms and conditions olthis AWC, or other
consideration of? this AWC: including acceptance or rejection ofthis AWC.

The firm further speci fically and voluntarily \vaives any right to Claim that a person violated the

ex parte prohibitions of FINRA Rule 9143 or the separation of functions prohibitions of FINRA
Rule 9144. in connection with such person's or body's participation in discussions regarding the

tenns and conditions of this AWC, or other consideration of this AWC, including its acceptance

or rqjection.

III.

OTHER MATTERS

Tbe finn undcrstands that:

A. Submission ofthis AWC is voluntary and will not resolve this matter unless and until it
has been reviewed and accepted by the NAC, a Review Subcommittee ofthe NAC, or the

Office of Disciplinaiy Affairs (*?ODA"), pursuant to FINRA Rule 9216;

B. If this AWC is not accepted, its submission will nol be used as evidence to prove any of
the allegations against the fir?n: and

C. If accepted:

1. this AWC will becotne pait oftlie firln's permanent discipli?iary record and may
be considered in any future actions brought by FINRA or any other regulator
against the firm;

2. this AWC will bc niade available through FINRA's public disclosure program iii
response to public inquiries abo?it the film'S disciplinary rccord:

J FlNRA may make a public announcement concerning this agreement and the
subject niatter thweof in accordance with FINRA Rule 83 13; and
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4. The firm may tiot takc aiiy action or niake or pennit to be made any public
statement: iiicluding in regulatory filings or otlierwisc, denying, directly or
indirectly, any finding in this AWC or create tile ii??pt'ession that ti?c AWC is

without factual basis. The firm may not take any position in any proceeding
brought by or on behalf oi F?NRA, or ?o which Fl NRA is a party, ?ha? is
i?iconsistent with any part ofthis AWC. Nothing in this provision affects the

fit'mg right to take legal or factual positions in litigation or other legal
proceedings in wliich F?NRA is not a party.

D. 'I'he firm may attach a Corrective Action Statement lo this AWC that is a statement of
den?onstrable corrective steps taken to prevent Future misconduct, The firm understands

that it inay not deny the charges or make any statement that is inconsistent witli the AWC
in this Statement. This Statement does not constitute factual or legal findings by FINRA,

nor does it reflect the views of FiNRA or its staff.
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The undersigned. on bchat 1' cit' tlie i?i?iii. cc?tifics tl?at a pers??n duly authorized to act on its behalf'
has read and understands all ofthe provisions ofthis AWC and has been given a full opportunity
to ask qucstions about ir; iha? it has agreed to thc AWC's pi'uv'isiuiis ?oluntarily: and lhat no
o ITer. threat. inducement. or promise of an> kind. other than the let'ins sct i?rth herein and the
prospect of avoiding the issuance ot'a ?'?)niplaint. h??s been ri?adc t?, iliducc ???c fl??11 tu ?ubiiiit i?.
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Reviewed by:

Counsel ror Respondent

Accepted by FINRA:

-8-LIF,-D-h 

-
Signed on behalf(ifrhc

Date 1)irector of ODA, b\, dekgatcd authority

i ,-R,-J-,--Thomas R. Gira
Executive Vice President
Ikpartment ofMarkct Regulation
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