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The Department of Enforcement alleges: 

SUMMARY 

1. Respondent Jan D. Smida (Smida) recommended and sold a variable universal life 

insurance policy with a face amount of $1 million (the $1 million VUL) to his 77 

year-old customer. The monthly premium on the $1 million VUL was $7,000, 

equaling $84,000 per year. Smida's recommendation was inconsistent with a 

reasonable expectation that the customer had the financial ability to meet the monthly 

premium commitment, which would have consumed the majority of the customer's 

income. At Smida's recommendation, the customer paid the initial and subsequent 

premiums on the $1 million VUL through periodic partial withdrawals from three 

variable annuities that she previously had purchased from Smida, utilizing partial 

withdrawal forms that Smida prepared and submitted. Because of the partial 



withdrawals, the customer incurred approximately $1,812 of surrender charges. 

2. Smida recommended the $1 million VUL transaction without having reasonable 

grounds for believing that such transaction was suitable for the customer in view of 

the customer's financial situation, investment objectives and needs and based on the 

arrangements that Smida made for partial withdrawals from the customer's variable 

annuities to pay the premiums. By recommending an unsuitable transaction, Smida 

violated NASD Conduct Rules 2310 and 2110, and IM-2310-2. 

RESPONDENT AND JURISDICTION 

3. In November 1999, Smida first became registered with FINRA as an Investment 

Company and Variable Contracts Products Representative. Since that time, Smida 

has been registered in that capacity through NYLife Securities LLC. On January 12, 

2005, Smida also became registered as a General Securities Representative. In 

addition, Smida has been registered since November 2007 as an Investment Advisor 

Representative through a member firm that is an affiliate of his employer member 

firm. 

FACTS 

4. Smida recommended and sold the $1 million VUL to his customer, D.K., on June 7, 

2007. 

5. Smida prepared the application for the $1 million VUL. According to that 

application, D.K. had an annual income of approximately $125,000, an amount 

computed by Smida. Most of this amount represented unrealized gains on variable 

annuities owned by the customer, whose earned income and Social Security income 
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was less than $50,000. 

6. The $ 1 million VUL application included questions about the "source of funds" used 

to purchase the policy, and whether the policy was intended to 'replace" existing life 

- insurance or annuity contracts. In particular, the application asked whether D.K. used 

partial withdrawals from variable annuities to finance the purchase of the policy, and 

whether she was considering using funds from an existing annuity to pay premiums 

due on the $1 million VUL. Smida did not answer the "source of funds" questions on 

the application, and checked "no" to each of the questions in the "replacement" 

section of the application inquiring about D.K.'s intent to use funds from her variable 

annuities to pay premiums due on the $1 million VUL. Smida signed the application, 

certifying to the accuracy of his answers. 

7. Smida received a sales commission of $25,200 for his sale of the $1 million VUL to 

D.K, 

8. Contrary to his representations on the $1 million VUL application, on the same day 

that he prepared that application, Smida also completed a "partial withdrawal request 

form" for the withdrawal of money from a variable annuity that D.K. previously had 

purchased from Smida. Smida instructed the variable annuity issuer to deposit the 

proceeds of the partial withdrawal into D.K.'s checking account. Smida submitted a 

check from D.K.'s checking account with the $1 million VUL application for the 

initial premium due on the policy. D.K.'s check was written on June 7,2007, the 

same day that Smida prepared the $1 million VUL application. The variable annuity 

issuer also withheld $4,000 from D.K.'s partial withdrawal proceeds for federal and 

state taxes arising from the withdrawal. 
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9. On June 27,2007, Smida prepared another partial withdrawal request form. Like the 

partial withdrawal form that he completed on June 7, the June 27 form included a 

question asking whether the withdrawal proceeds would be used to pay premiums on 

another policy issued by that issuer. In answer to this question, Smida began to enter 

the identification number of the $1 million VUL policy number, but then crossed-out 

his entry. 

10. The June 27 form facilitated D.K.'s partial withdrawal from a second variable annuity 

that she previously had purchased from Smida. Pursuant to Smida's instructions on 

the form, the issuer transferred the proceeds to D.K.'s checking account. D.K. used 

monthly withdrawals from the second variable annuity for each of the next four 

months to pay the premiums due on the $1 million VUL. The variable annuity issuer 

also withheld money each month for federal and state taxes arising from the 

withdrawals. 

11. In December 2007, Smida prepared a form for ongoing monthly partial withdrawals 

from a third variable annuity that D.K. previously had purchased from Smida. In 

December 2007 and January, February, and March 2008, D.K. used withdrawal 

proceeds from the third variable annuity to pay premiums due on the $1 million VUL. 

D.K. paid fees, known as "surrender charges," on each of those withdrawals. The 

surrender fees totaled $1,812.76. 

12. In April 2008, D.K., alarmed by the tax consequences of the withdrawals from her 

variable annuities, sent a written complaint to the company that issued the $1 million 

VUL and the annuities stating that she could not afford the VUL*s annual premium of 

$84,000. The issuer thereafter suspended the partial withdrawals from D.K.'s third 
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variable annuity. Had D.K. not written to the issuer, it would have continued to 

process monthly partial withdrawals and impose surrender fees. 

13. As Smida knew, the partial withdrawals from D,K.'s third variable annuity would 

* have depleted that policy of all of its value within two years. Moreover, as Smida 

knew, the $1 million VUL would have lapsed within a year had D.K. discontinued 

her premium payments, and she would have forfeited all of the money that she paid 

toward that policy. 

CAUSE OF ACTION 

Unsuitable Recommendation 
(NASD Conduct Rules 2110 and 2310 and IM-2310-2) 

14. The Department realleges and incorporates by reference paragraphs 1-13 above. 

15. Smida recommended and sold the $ I million VUL to D.K. without having reasonable 

grounds for believing that the transaction was suitable for her in view of D.K.'s 

financial situation, investment objectives and needs. SmidYs recommendation was 

inconsistent with a reasonable expectation that the customer had the financial ability 

to meet the monthly premium commitment, which exceeded the customer's earned 

and Social Security income. On Smida's recommendation, and through arrangements 

that he made, the initial and subsequent monthly premium payments were paid by 

partial withdrawals from three variable annuities that D.K. previously had purchased 

from Smida. As a result of those partial withdrawals, D.K. incurred $1,812.76 in 

surrender charges. 

16. By recommending an unsuitable transaction, Smida violated NASD Conduct Rules 

2310 and 2110, and IM-2310-2. 
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RELIEF REQUESTED 

WHEREFORE, the Department respectfully requests that the Panel: 

A. order that one or more of the sanctions provided under FINRA Rule 8310(a) be 

imposed, including that the Respondent be required to disgorge fully any and ail 

ill-gotten gains, together with interest; and 

B. order that the Respondent bear such costs of proceeding as are deemed fair and 

appropriate under the circumstances in accordance with FINRA Rule 8330. 

FINRA DEPARTMENT OF ENFORCEMENT 

Dated: November 17,2010 / U ^ T P - ^ 4 ^ • 
Stuart P. Feldman, Senior Regional Counsel 
John M, D'Amico, Regional Chief Counsel 
FINRA Department of Enforcement 
Boston District Office 
99 High Street, Suite 900 
Boston, MA 02110 
(617) 532-3426; Fax: (202) 721-8398 
Stuart.Feldman@finra.org 
Jorm.D'Amico@firira.org 
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