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COMPLAINT
The Department of Enforcement alleges:

SUMMARY

L From on or about June 2007 through October 2008, Respondent converted
in excess of $4,550 from two Firm customers in violation of NASD Rules 2330(a) and
2110. |

2. Respondent also presented to a Firm customer a fafse document similar to
an account statement in violation of NASD Rule 2110.

3. Respondent also failed to respond to two Enforcement requests for
documents and information and failed to appear for testimony on April 2, 2009 as
requested by the staff pursuant to FINRA Rule $210 in violation of that rule and FINRA
Rule 2010. '

RESPONDENT AND JURISDICTION"

4, John Marcus Newkirk (“Newkirk™) entered the securities industry in

January 1996 with a FINRA member and became licensed as a General. Securitics



Representative in May 1996. From January 1996 through May 2007, Newkirk was
registered with five FINRA member firms, including Linsco Private Lcdg‘er Corp.
(“LPL") during the period from February 15, 2006 through May 16, 2007. In or about
April 2006, Newkirk became licensed as a General Securities Pﬁncipal.

5. From June 25, 2007 through QOctober 10, 2008 (the “Relevant Period™),
Newkirk was registered with Harbor Financi'al Services LLC (*Harbor” or the “Firm™).
Newkitk conducted this business under the name Newkirk Financial Services, a branch
office of the Firm which operated from two locations in Ohio. Harbor terminated
"Newkirk’s employment on October 10, 2008. Newkirk is not currently registered with a
FINRA member but remains subject to FINRA’s jurisdicti.on pursuant to Article V,
Section 4 of the NASD By-laws.

FIRST CAUSE OF ACTION-
Conversion of Customer Funds
Violation of NASD Rules 2330(a) ard 2110

6. The allegations in paragraphs one through five above are realieged and
incorporated by reference.

7 On or about July 2007, Customer GL opened a brokerage account with the
Fitm. Newkirk was the registered representative responsible for Custemer GL's account.

8.  Onorabout July 14, 2008, Customer GL gave Newkirk $4,000 in cash to
be used for the purchase of 1,000 shares of Anadigics Inc. (“ANAD"} in his Firm
account, Customer GL provided the money to Newkirk in four stacks of ten $100 dollar
bills, each bound by a paper strap.

9. As a receipt for the monies, Customer GL made a pWopy of the four

stacks of $100 bills and wrote on the side of the photocopy, “Received for Account



B (Customer GL} $4,000 by John Newkitk” The number [ wes
Customer GL’s Harbor account number. Customer GL asked Newkirk to sign the
photocopy, which he did.

10.  The Fi;rn’s policies and procedures prohibited the acceptance of customer
cash deposits and required that all check deposits into a Firm account be made payable to
Raymond James & Aﬁsociatos, Inc. During the Relevant Period, Raymond James &
Associates, Inc. was Harbor’s clearing firm.

11. Raymond James & Associates, Inc. used a back office system called Checks
in Transit to record client checks that are received in a branch and forwarded to Raymond
James & Associates, Inc. for deposit to customer accounts. Harbor registered
representatives, including Newkirk, were required to make appropriate entries in the
Checks in Transit system.

12.  On or about July 14, 2008, Newkirk entered in the Checks in Transit
system, a $4,000 check deposit for Customer GL’s account.

13.  Raymond James & Associates, Inc. did not receive a $4,000 check
corresponding to the July 14, 2008 Customer GL Checks in Transit eptry until on or
about August 8, 200-8. |

14. - The $4,000 check that Newkirk forwarded for deposit in Customer GL’s
Harbor brokerage account was drawn on a bank account held in the name of Precision
Installations LLC (“Precision™) at Somerville National Bank (the “Precision Check”).
Precision was one of Newkirk’s outside businesses that had been approved by the Firm.

The Precision Check was dated August 10, 2008 and made payable to Raymond James &



Associates, Inc. The memo section of the check had a notation bearing Customer GL’s
account number.

15.  On or about August 8, 2008, Newkirk entered an order for the purchase of
1,000 shares of ANAD in Customer GL’s account. The Precision Check was intended to
fund this purchase.

16.  On or about August 13, 2008, settlement date for the transaction, 1,000
shares of ANAD were purchased in Customer GL’s account at & cost of approximately
$3,§00.

17.  Onorabout August 25, 2008, the Precision Check was returned to
Raymond James & Associates, Inc. for insufficient funds.

18.  On or sbout September 23, 2008, Raymond James & Associates, Inc.
notified Harbor that Customer GL had an account debit balance in excess of $3,700
related in part o the retumn of the Precision Check and the August 13, 2008 purchase of
ANAD in his Harbor account.

19.  On or about September 29, 2008, Raymond James & Associates, Inc. sold
some of Customer GL’s ANAD shares to cover the debit balance.

20, Hart;or’s procedures during the Relevant Period required Newkirk to send
to his branch office supervisor a daily blotter reflecting a list of each check received for
deposit into customer accounts and forwarded to Raymond James & Associates, Inc. for
deposit.

21.  Newkirk did not forward to his branch office supervisor a copy of the
$4,000 check he entered in the Checks in Transit system on July 14, 2008 for deposit into

the Customer GL account or a daily blotter reflecting its deposit.



22, Newkirk did not forward to his branch office supervisor a copy of the
$4,000 check he forwarded to Raymond James & Associates, Inc. ﬁr deposit into
Customer GL's account on August 8, 2008 or a daily blotter reflecting its‘dcposit.

23, Newkirk never provided funds to Harbor, Raymond James & Associates,
Inc. or to Customer GL to cover the purchase of 1,000 shares of ANAD in Customer
GL’s Harbor account.

24,  The conversion of funds demonsirated by the acts, practices and conduct
described above constitute a violation of NASD Rules 2330(a) and 2110.

SECOND CAUSE OF ACTION
Conversion of Customer Funds
Violation of NASD Rules 2330(a) and 2110

25.  The allegations in paragraphs one through 24 above are realleged and
incorporated by reference.

26.  On orabout July 2007, Customer GS opened a brokerage account with the
Firm. Newkirk was the registered representative responsible for Customer GS's account.

27.  Onorabout August 28, 2008, Customer GS passed away.

28.  Shortly thercafter, Newkirk met with Customer GS's daughter, BB, who
presented Newkirk with a dividend check issued by Raymond James & Associates, [nc.
in the amount of $550 made payable to Customer GS (the “Customer GS Check”). The
Customer GS check was dated September 4, 2008.

29. BB gave the Customer GS Check to Newkirk and requested that the funds
be re-deposited into her mother’s Firm account.

30.  The Customer GS check was not endorsed at the time it was presenicd to

Newkirk.



31.  On or about Septesnber 12, 2008, the Customer GS Check was deposited
into an account held at US Bank (the “'US Bank Account™).

32.  The Customer GS Check deposited into the US Bank Account bore two
endorsements on the back. The first was the signed name of Customer GS. Th; second
was the signature of “John Newkirk.” The back of the Customer GS Check also bore the
notation, “pay to Newkirk Rentals.”

33  Newkitk Rentals was another of ReSponde;]t’s approved outside
businesses. |

34.  Newkirk never provided funds to Harbor, Raymond James & Associates,
Inc. or to Customer GS’ estate to repay the $550 he convested.

35.  The conversion of funds demonstrated by the acts, practices and conduct
described above constitute a violation of NASD Rules 2330(a) and 2110.

THIRD CAUSE OF ACTION '
Prmntmg False Account Document to Firm Customer
Violation of NASD Rule 2110

36.  The allegations in paragraphs one through 34 above are reafleged and
incorporated by reference.

37.  Newkirk cnded his employment with LPL on May 16, 2007 and
commenced his employment with Harbor on June 25, 2007.

38.  On or about June 4, 2007, EH met with Respondent to discuss opening a
brokerage account at the Firm. EH was not a Firm customer at that time.

39.  During their conversations, EH informed Respondent that he would
wansfer approximately §71,400 presently held with Brokerage ABC in his former

employer’s retirement plan to fund the new Firm account. EH further -informed



Respondent that he wished to receive monthly payments of approximately $2,600 from
the new Firm account to meet his living expenses.

40.  Respondent directed EH to have Bmicemge ABC Issue a check for the
total of his retirement savings made payable, not to Raymo@ James & Associates, Inc. or .
Harbor, but to Newkirk Financial Services. This was contrary to Harbor’s policies and |
procedures regarding funds for deposit into Harbor accounts. _

41.  Respondent further advised EH that Harbor was occasionally late in
issuing monthly payments and offered to make payments to EH from Newkirk's personal
accounts with the understanding that Newkirk would replace the finds he paidto EHona
monthly basis with withdrawals from EH’s new Firm account. EH agreed to this
~ arrangement.

42.  Onor ebout June §, 2007 Brokerage ABC issued a check in the amount of
$71,407.27 payable to Newkirk Financial Services, This check was forwarded to EH
who then defivered it to Respondent.

43. At the time he received the $71,407.27 check, Newkirk was not employed
by a FINRA member firm, was not registered with FINRA and Newkirk Financial
Services was not a Harbor branch office.

44.  On or about June 25, 2007, the first day of Newkirk’s employment with
Harbor, EH completed a Harbor Financial Traditional Individual Retirement Account
application, which Newkirk submitted to the Firm and whi-;éh was subsequently approved
by the Firm (the “EH IRA Account™). EH became a customer of the Fim; on or about

this date.



45. The EH IRA Account was never funded andr no purchases or sales of
seé;urities -were effected therein. The EH IRA Account was closed in May 2008 due to
inactivity. Neither Raymond James & Associates, Inc. nor Harbor ever generated nor
issued account statements for the EH [RA Account.

46. From in or about July 2007 through September 2008, EH received
monthly checks from Newkirk typically in the amount of $2,000. At [east one of these
monthly checks was drawn on US Bank from an account entitled *Newkirk Financial
Services and John M. Newkirk, Jr.” (the “US Bank Account™)

47.  From in or about July 2007 through September 2008, EH received from
Respondent approximately $30,000 via 15 monthily payments as described above.

" 48.  On or about October 30, 2008, EH received a check drawn on the US
Bank Account in the amount of $1,500. EH deposited the check which was returned for
insufficient funds. This was the last check EH received from Respondent.

49.  On one occasion in or about Ociober 2007, a check received by EH from
Newkirk was accompanied by a document similar to an account statement. The one-page
document was on Harbor letterhead and entitled “(EH) IRA Portfolio Value™ The
document further listed EH’s “American Funds Value as of 10/1/2007" and identified
three funds in which his monies were purportedly invested (the “Fictitious Account
Recap®).

50.  The Fictitious Account Recap was not issued by Harbor or Raymond
James & Asséciates, Inc.

51, The Fictitious Aocoqnt Recap was a false account document presented by

Respondent to EH.



52.  The presentation of a false account document to a Firm customer
demonstrated by the acts, practices and conduct described above constitute a violation of

NASD Rule 2110.

FOURTH CAUSE OF ACTION
Failure to Respond
Violations of FINRA Rales 8210 and 2010

53.  The allegations in paragraphs one through 51 above are realleged and
incorporated by reference. |

54.  On February 19, 2009, Enforcement forwarded a FINRA Rule 3210
 vequest letter to Newkirk at his last known address as listed on CRD by certified mail,
retumn receiptrequested, and by first class mail requesting that he provide a signed
written staternent and certain additional information regarding the circumstances of his
termination from Harbor (the “February 19, 2009 Letter”).

35.  The certified mail receipt for the February 19, 2009 Letter hmﬁg
Newkirk’s signature was returned to Enforcement on or about February 27, 2009. The
copy of the February 19, 2009 Letter sent by first class mail has not been returned to
Enforcement.

56.  To date, Newkirk has not responded to the February 19, 2009 Letter.

57. On March 11, 2009, Enforcement sent a second FINRA Rule 8210 request
letter to Newkirk at his last known address as listed on CRD by certified mail, return
~ receipt requested, and by first class mail repeating the request set forth in the February
19, 2009 Letter (the “March 11, 2009 Letter”).



58.  The certified mail receipt for the March 11, 2009 Letter bearing Newkirk’s
signature was returned to Enforcement on or about April 3, 2009. The copy of the March
11, 2009 Letter sent by-ﬁrét class mail has not been returned to Enforcement.

59.  To date, Newkirk has not responded to the March 11, 2009 Letter.

60. OnMarch 12, 2009, Enforcement sent a FINRA Rule 8210 request letter
to Newkirk at his last known address as listed on CRD by certified mail, return r;oeipt
requested, and by first class mait directing Newkirk to appear for testimony ﬁnder oath at
the Department of Enforcement’s 14 Wall Street, New York office on April 2, 2009 (the
“March 12, 2009 Letter”). ‘ |

61.  The certified mail receipt for the March 12, 2009 Letter bearing Newkirk's
signature was returned to Enforcement on or about April 3, 2009. The copy of the March
12, 2009 Letter sent by first class mail has not been retumed to Enforcement.

62. Ne‘wkirk_did not appear and give testimony on April 2, 2009.

63.  The acts, practices and conduct described above demonstrate -
Respondent’s failure to cooperate with this investigation and constitute violations of

FINRA Rules 8210 and 2010.

10



RELIEF REQUESTED
WHEREFORE, the Department respectfully requests that the Panel:
A order that one or more of the sanctions provided under Fm Rule
3310(m), including ﬁonetary sanctions be imposed.
B. order that the Respondent bear such costs of proceedings as are deemed
fair and appropriate under the circumstances in accordance with FINRA

Rule 8330,

FINRA DEPARTMENT OF ENFORCEMENT

Date: = G6A4y 22 , wlo w _
M . Susan Light, r Vice President

& Chief Counsel

Richard Chin, Enforcement Director
- Josefina Martinez, Senior Counsel

FINRA Department of Enforcement

14 Wall Street, 14th Floor

New York, NY 10005

Phone: (646) 315-7372

Fax: (202) 689-3453
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