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Pursuant to FINRA Rule 9216 of FINRA's Code of Procedure, Respondent David J. Berliner
submits this Letter of Acceptance, Waiver and Consent (*“AWC™) for the purpose of proposing a
settlement of the alleged rule violations described below. This AWC is submitted on the
condition that, if accepted, FINRA will not bring any future actions against Respondent alleging
violations based on the same factual findings described herein.
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ACCEPTANCE AND CONSENT

Respondent hereby accepts and consents, without admitting or denying the
findings, and solely for the purposes of this proceeding and any other proceeding
brought by or on behalf of FRNRA, or to which FINRA is a party, prior to a
hearing and without an adjudication of any issue of law or fact, to the entry of the
following findings by FINRA:

BACKGROUND

Respondent entered the securities industry in August 1993 by filing a Form U4 10
register with a FINRA member. He passed the Series 7 examination in September
1993, the Series 63 examination in October 1993, the Series 24 examination in
February 2005 and the Series 30 examination in October 2010.

On or about October 29, 2004, Respondent registered as & General Securities
Representative and Corporate Securities Representative at FINRA member
Gitford Securities Incorporated (“Firm A™). He subsequently became registered
there as a General Securities Principal. On or about October 4, 2007, Respondent
terininated from Firm A and registered in each of the foregoing capacities at
FINRA member Pacific West Securities, Inc. (“Firm B”) Respondent remmned

registered at Firm B until February 15, 2008.

From on or about January 19, 2010 through on or about February 14, 2011,
Respondent was registered as a General Securities Representative and General



- Securities Principal at another FINRA. member He has not since: becomc
registered with any other FINRA member

" OVERVIEW

Recpondent failed to dssclose atax- hen on hls Fom: U4

EAQ:S AND VIOLATIVE CONDUCI'

On or about October 25, 2004 Respondent completed an-initial Form U4 in, order
to- become reglstered at Flrm A.Onor about April 3, 2007 the Internal Revenue :
' approxlmately $1.1 million, Respondent became aware of the lien on or about
May 28, 2007. Though He was registered with Fi irm A ‘at that time, Respondent
did not attempt to update his Form U4 to dlsclose the lien wnhm 30 days of:
becommg aware of it., .

By fa:lmg to timely request amendment of his Form U4 to disclose the tax hen,
Respondent \no!ated Artlcle V, Section 2'of the F INRA By-Laws and NASD Rule
2110,

Onor about October 4, 2007, Respondent completed an initial Form U4 in order
to become registered at Firm B. Though he had previously orally disclosed the
existence of the IRS tax lien to Firm B, Respondent failed to disclose its existence
on the Form U4,

By failing to disclose the tax lien on his Form U4, Respondent violated Article V,
Section 2 of the FINRA By-Laws and NASD Rule 21 10.

Respondent ultimately disclosed the tax lien on his Form U4 for the first time on
or about February 14, 2008.

Respondent also consents to the imposition of the following sanctions:

1. A 30 business-day suspension in all capacltlw from association with any
FINRA member; and

2. A $5,000 fine.

The fine shall be due and payable either immediately upon reassocigtion with a

member firm following the 30 business-day suspension noted above, or prior to
any application or request for relief from any statutory disqualification resuiting
from this or any other event or proceeding, whichever is earlier.

Respondent specifically and voluntarily waives any right to claim that he is
unable to pay, now or at any time hereafter, the monetary sanction imposed in this
matter.



Respondent understands that if he is barred or suspended from assoclatmg w:th
any FINRA member, he becomes subject to a statutory dlsquahﬁcanon as that
term is defined in Article ITI, Section 4 of FINRA’s By-Laws, moorporanng
Section 3(a)(39) of the Securities' Exchange Act of 1934, as amended.’
Accordmgly, Respondent may not be associated with any FINRA member in any
capaclty, including clerical or ministerial functions, dunng the penod of the bar or
suspension (see FINRA Rules 8310 and 8311). ‘

The sanctions imposed herein shall be effective on 2 date set byFl'NRAstaff
" -
WAIVER OF PROCEDURAL RIGHTS

Respondent Speclﬁcally and voluntarily waives the follomng nghts granted under FINRA S
Code of Procedire: }

A To have a Complaint issued specifying the allegations against Respondent

B. To be notified of the Complaint and have the opportunity to answer the
allegatlons in writing;

C. To defend against the allegations.in a disciplinary hearing before a hearmg panel
; to have a written record of the hearing made and to have a written decision issued;
and

D.  To appeal any such decision to the National Adjudicatory Councit (“NAC™) and
« then to the U.S. Securities and Exchange Commission and a U.S. Court of

Appeals.

Funher, Respondent specifically and voluntarily waives any nght to claim bias or prejudgment

of the General Counsel, the NAC, or any member of the NAC, in connection with such person’s
or body’s participation in discussions regarding the terms and conditions of this AWC, or other

consideration of this AWC, including acceptance or rejection of this AWC,

Respondent further specifically and voluntarily waives any right to claim that a person violated
the ex parte prohibitions of FINRA Rule 9143 or the separation of functions prohibitions of
FINRA Rule 9144, in connection with such person’s or body’s participation in discussions
regarding the terms and conditions of this AWC, or other consideration of this AWC, including
its acceptance or rejection.

18
_ OTHER MATTERS
Respondent understands that:



Submission of this AWC is voluntary and w1]l not, reeolve this matter unleas and
until it has been reviewed and accepted by the NAC, ' ‘Review Subcomimittee of
the NAC, or the Oﬂice of Dtsc:plmary Affairs (“ODA”), pursuant to Fl'NRA Rule-
9216;

If this AWC is not aceepted, 1ts subnnsslon will not he used as ewdence to prove
any of the aﬂegatlons agaulst Respondut

If aceepted

1. this AWC will beeome part of Rmpondent’s permanent disciplinary

record and may be:considered in any future actlons brought by FINRA or
any other regulator agamst Respondent;

2. this AWC will be made available through FINRA's public dlsclosme -
program in response to pubhc mqmnes -about Respondent s dasc:plmary
record;

3.  FINRA may' fnake apublic mﬁouﬁéer@ent edneeming this agreement and
. the subject matter thereof in accordance With FINRA"‘Rule 8313; and

4. Respondent may not take any action or make or permit tn be made any
public statement, including in regulatory filings or otherwme, denytng,
directly or mdlrectly, any finding in this AWC or. create the impression
‘that the AWC is without factual basis. Respondent may not take any = .
position in any proceeding brought by or on behalf of FINRA, or to which
FINRAisa party, that is:inconsistent with any part of this AWC, Nothing
in this provnston affects Respondent’s right to take legal or factual
positions in litigation or other legal proceedmgs in which FINRA is not a

party; and

Respondent may attach a Corrective Action Statement to this AWC that isa
statement of demonstrable corrective steps taken to prevent future misconduct.
Respondent understands that he may not deny the charges or make any statement
that is inconsistent with the AWC in this Statement. This Statement does not
constitute factual or legal findings by FINRA, nor does it reflect the views of
FINRA or its staff.



Respondent certifies that he has read and understands all of the prows:ons of this AWC and ha.s
been ngen R’ full .opportunity to ask questions about it; that Respondem has agreedtoits =
provisions voluntarily; and that no offer, threat, inducement, or promise of any kind, other than I
- the terms set forth lietein and the prospect of avoiding the issuance of a Complamt, has been

made to mdw:e Respondent to submit it. ‘

sl N

N | David J/Bérilner Respondent
- Acceptod by FINRA:

Signed on behalfof the :
Duector of ODA, by delegated authonty

FINRA Department of Enforcement
One Montgomery Street

Suite 2100

San Francisco, California 941 04
{415) 217-1124; Fax: (415) 217-1201



