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COMPLAINT
The Department of Enforcement alleges:
SUMMARY

1. The Respondents in this Complaint, MICG Investment Management, LLC
(MICG) and Jeffrey A. Martinovich, sold to investors units of MICG Venture
Strategies LLC (Venture), a hedge fund that they organized, controlled, and

managed. Management and incentive performance fees that MICG and

12°)

Martinovich collected for managing Venture were dependent upon the valu
of the assets the fund owned. In order to inflate the fees, the Réspondents '
assigned unjustifiably high values to the assets, never relying on independent

or legitimate valuations or valuation methods. The values they assigned to
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assets were manifestly flawed in certain instances for reasons that included the
Respondents’ disregard of readily available information. For example, at
various times tﬁey valued equity interests (i) at a price that was more than
three times the price at which a large quantity of the security was
contemporaneously offered for sale to them, (ii) in excess of the price at
which the security was then being offered by the issuer, and (iii} based upon a
claimed ownership percentage that was greater than the amount that the
issuer/manager informed them that Venture owned. In addition, MICG and;
Martinovich made material misrepresentations and omissions in the Private|-
Placement Memoranda through which they sold the Venture units, They also
caused false and misleading account statements to be sent to customers who
owned Venture. As a result, the Respondents violated Section 10(b) of the
Securities Exchange Act of 1934 (Exchange Act), Exchange Act Rule 10b-3
thereunder, NASD Conduct Rules 2120, 2330(a), 3110 and 2110, and FINRA :
Rules 2020, 2150(_&) and 2010, and MICleiolated Section 17(a) of the .
Exchange Act and Rule 17a-3 thereunder.
In addition, in December 2008, Martinovich recommended to an elderly, non-
accredited MICG cﬁstomer, and effected in that customer’s account, a
$75,000 purchase of Venture without having reasonable grounds for believing
the transaction was suitable for him. In making the recommendation,
Martinovich failed to disclose material facts to the customer concerning his
{Martinovich's) self-interest in the recommended purchase. As a result,

Martinovich viclated NASD Conduct Rules 2310,.2120 and 2110, NASD IM-




2310-2, FINRA Rules 2020 and 2010, Section 10{b) of the Exchange Act and

Rule 10b-5 thereunder.

RESPONDENTS AND JURISDICTION

3 MICG has been a FINRA member since August 2000. Its principal office is
located in Newport News, Virginia. Ii has been registered with the U.8.
Securities and Exchange Commission (SEC) as a Broker/Dealer and as an
Investment Ad‘{isor since about August 2000. At‘ all relevant times, MECG
introduced its customers” securities accounts through FINRA member firm
FCC. On May 12, 2010, the firm filed a Form BDW. It has not yet been
approved.

4. Martinovich ﬁrst became registered with FINRA in August 1992. At all
times since MICG’s inception, he has been MICG’é CEQ, its managing
member and its Financial Principal. He directly and indirectly holds about 4

98% ownership interest in MICG.'

FACTS

Venture’s Management and Sales of Venture Units
5. In about June 2007, the Respondents formed Venture. From about June 8,
2007 and continuing to at least May 11, 2009, the Respondents offered and
sold securities consisting of Venture hon-voting Class A Unité {Units) to
investors (these Units constituted the only class of Venture Units that were

sold). MICG was the only broker-dealer that sold Venture Units and the

' In all substantive and material matters relevant to this complaint, MICG acted through Martinovich.
Accordingly, references in this Complaint to Martinovich include MICG when appropriate, including with
respect to all ailegations that concern actions he took, or failed to take, on behalf of MICG.
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Respondents offered and sold Venture Units principally {if not exclusively)to
existing MICG customers, Any purchaser of Venture Units who did not have
an existing securities account at MICG opened one in connection with making
their investment, becoming an MICG customer. At all relevant times, the
Respondenfs offered and sold Venture Units pursuant to a claimed exemption
from registration under the Securities Act. MICG received a commission of
up to 2% of the amount invested in connection with many sales of Venture
Units. Respondents referred to Venture as a hedge fund.
From about June 8, 2007 to about November 30, 2007, the Respondents
offered and sold Venture Units to investors pursuant to and utilizing a
Confidential Private Placement Memorandum (PPM) dated January 1, 2007
Beginning about December 1, 2007 and at all times thereafter, the
Respondents offered and sold Venture Units to investors pursnant to and
utilizing a PPM dated December 1, 2007. No other PPM, or addendum or
supplement thereto, was used in offering and selling the Units. :Both Venture
PPMs identified MICG as Venture's manager and identified Martinovich as
MICG’s managing member. |
| At all times relevant herein, Martinovich individually, in substance and
actuality, managed and controlled Venture. As Venture'’s mar;ager,
Martinovich, among other things: sﬁpervised MICG employees who
perfofmed financial and/or administrative functions for Venture or relating tp
its investment activities; made all final investment decisions, deciding how

money raised from the sale of units would be invested and what assets would
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be purchased; determined the values that were assigned or atiributed to,

Venture’s assets; determined whether to maintain the value(s) that he had

assigned or attributed to Venture’s assets or, alternatively, whether to change
or modify the value he had assigned to any particular asset based on relevant

circumstances; and, determined for each calendar year whether Venture would

pay MICG an incentive performance fee and, if so, the amount.
Commencing on about June 7, 2007 and at all relevant times thereafter, the

Respondents maintained a securities account for Venture at MICG.

Accordingly, Venture was an MICG customer at all relevant times. FCC, ag

MICG’s clearing firm, generated and issued monthly statements for Venture
securities account. The account had check writing prlirileges. Martinovich
was the only person authorized to sign checks written against the account,

At all relevant times, FCC generated and sent monthly (or other periodic)

account statements to MICG’s customers, incluc_iing customers who owned
Venture Units. For customers who had owned Venture Units as of a statemd
date, their MICG account statement reflected that they held an ownership

interest in Venture and the estimated total or market value of that interest.

Veﬁture’s Two Private Placement Memoranda
Both Venture PPMs pursuaht to which the Respondents offered and sold
Venture Units stated that the Units involved a high degree of risk, were
suitable ohly for.investors who had substantial financial rescurces and who

could bear the total loss of their investment, and would only be offered and
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sold to persons who qualified as acceredited investors as defined and set forth
in Regulation D promuigated under the Securities Act.

Both Venture PPMs defined the term “Net Asset Value” (“NAV”) as, “the
total assets of the Fund, including all cash, cash equivalents and other
securities (each valued at fair market value (FMV), [emphasis added) less
the total liabilities of the Funﬂ determined in accordance with generally
accepted accounting principles, consistently applied under the accrual method
of accounting.” The “Limited Liability Company Agreement of MICG
Venture Strategies, LLC” contained ‘the identical, or substantially identical,
definition of the term NAV,

The two Venture PPMs separately defined “NAV per unit” as, “The NAV of
any class of Units of the Fund divided by the number of Units of such class
issued and outstanding as of the applicable Valuation Date.” Both PPMs
stated that after the end of each month the manager would preparejand send fo
investors an unaudited statement that would report the NAV of the fund and
any changes therein,
. The cover page and the “Summary” section of both Veniure PPMs stated that
Units were being priced at an initial offering price of $50,000 per Class A
Unit and thereafter at an offering price equal to the NAV per Class A Unit. In
actuality, Martinovich consistently valued Venture Units, or causeélj them to be
valued, on Unit owners® account statements and other relevant documents atla

constant $1.00 per Unit.
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13,

16.

- Accepted Accounting.Principles to arrive at the acknowledged value for

Both Venture PPMs stated that at the beginning of each calendar quarter, the
Fund Manager would be paid a quarterly management fee equal to one—qualer
of one percent (1/4 of 1% -- approximately 1.0% annually) of the Net Asset
Value of each Member’s Book Capital Account (a term defined in the PPM5).
Both Venture PPMs stated that the Fund Manager would be allotted an
“Incentive Allocation” equal to 20% based on, in substance, the net new
appreciation in Venture's assets during each calendar year. Both PPMs
further stated at pages (21 and 20) that the Fund Manager would receive
compensation based on unrealized appreciation as well as realized

appreciation in the Fund’s NAV,

The January i, 2007 Venture PPM contained no disclosure regarding who

wauld value Venture’s non-marketable or other assets or what procass would
be utilized to value its assets (other than that assets would be valued at FMV]) .
The Decemnber 1, 2007 Venture PPM stated (at page 22) under a section
headed “Valuation of Iliquid Assets,” “The auditors of the Fund (currently
HPLC) will value assets held in the Fund that é.re not marketable. The

Auditors will use independent discretion and research along with Generally

purposes of calculating the Fund Units’ Net Asset Value,” This disclosure
was never thereafter revised or deleted by means of any supplement or

addendum to the December 1, 2007 PPM or otherwise.
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18.

Both PPMs stated that the manager had a responsibility to investors to

exercise good faith and faimess in all dealings affecting the fund. In additicn,

both contained a section headed *Standard of Care™ that stated in part: '

In acting on behalf of the Fund, a Member, Fund Manager or
officer is to act in good faith and with that degree of care that an
ordinarily prudent person in a like position would use under similar
circumstances and perform diligently and faithfully his or its duties
for the benefit of the Fund in accordance with the Fund’s purposes,
policies, procedures and objectives. . . . In performing his or its
duties, the Member, Fund Manager or officer in entitled to rely on
information, opinions, reports or statements, including financial
statements and other financial data, in each case prepared or
presented by: (a) one or more of the Fund’s agents or employess;
{b) counsel, public accountants, business, investment or financial
consultants or advisors, or other persons as to matters believed to
be within such person’s professional or expert competence; or (¢) a
Member, Fund Manager of officer duly designated in accordance
with the LLC Agreement . . . so long as, [emphasis added] in so
relying, such Member, Fund Manager or officer shall be acting in
good faith and with such degree of care, but the Member, Fund
Manager or officer shall not be considered to be acting in good
faith if he or it has knowledge conceming the matter in question
that would cause such reliance to be unwarranted.

Profile of EPV Solar, Inc. and Iis Status
From June 2007 through at least February 24, 2010, EPV Solar, Inc. (EPV),
fka Energy Photovoltaics, Inc., was a private corporation headquartered in

New Jersey that was engaged principally in the deéign, manufacture and sald

of photovoltaic modules and systems that convert sunlight into energy. At all

relevant times, there was no public trading market for EPV common stock or

for any other securities it had issued. Moreover, no public trading market
exists currently for any seccurities issued by EPV. At all times relevant herei
EPV did not file quarterly or annual reports with the SEC pursuant to any

provision of the Exchange Act.
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23.

" 2007

Commencing in about April 2007, EPV conducted a private offering of
Convertible Senior Secured Notes Due 2010 (2007 Notes) pursvant to a
Confidential PPM dated April 20, 2007. A FINRA member firm acted as the

placement agent for the offering. EPV concluded the offering in about June

Commencing in about March 2009, EPV conducted a priﬁate offering
whereby it offered to exchange all of the 2007 Notes for a new type of note.
A different FINRA member firm acted s;s dealer manager for the offering.
EPV concluded the exchange offering in about June 2009,

On or about February 24, 2010, EPV filed a voluntary petition in bankruptcy
under Chapter 11 of the U.S. Bankruptcy Code in the U.S. Bankruptcy Cournt

for the District of New Jersey.

Respondents’ Purchases of EPY Common Stock for Venture
General Securities Principal BG became associated with MICG in about
December 2006. BG’s responsibilities at MICG involved primarily, if not
exclusively, investment banking activities. At all relevant times, Martinovich
was BG’s immediate supervisor,
As of December 2006, BG had known a person named JPL, and/or kﬁown of
him, for a number of years. JPL purported to own, operate and/or conduct
business through, a company named SFI. BG had several direct contacts with
JPL through about the first three to four months of 2007 pursuant to which

JPL introduced BG to 8G, who was then an EPV director., That introduction
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26.

to SG led, directly or indirectly, to Martinovich’s purchases of EPV common
stock for Venture described below, |

Commencing about April 30, 2007 and continuing thereafter, BG had no
further direct contact with J PL.‘ BG, however, from about May 2007 through
at least August 2009, communicated frequently with SG, who on various
occasions communicated with JPL on behalf of BG and the Respondents.
On or about June 22, 2007, Martinovich pu%ﬂhased for Venture, or caused
Venture to purchase, 1,000,500 {1.0005 million) shares of EPV common
stock, Martinovich purchased the stock from one or morée selling shareholders
in a private transaction(s}, not from EPV. SG arranged or participated in
arranging, or acted as an intermediary in connection with, Venture’s
acquisition of the shares, Martinovich paid, or causéd Venture to pay, about
$1,150,000 for the 1.0005 million shares of EPV commeon stock, or about
$1.15 per share. Martinovich paid for the shares on about June 14, 2007 by
effecting, or causing to be effected, a wire transfer of funds out of Venture’s
éecurities account at MICG. "Venture received the 1.0005 rm'11i6n EPV shares
in its securities account at MICG on about June 22, 2007. When received by
Venture, the certificates for the EPV shares bore a legend that restricted their
resale.
In about July 2007, Martinovich purchased for Venture, or caused Venture g
purchase, an additional 800,000 shares of EPV common stock. Martinovich
purchased the stock from one or more selling shareholders in a private

transaction(s), not from EPV. Martinovich paid, or caused Venture to pay,

10
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about $920,000 for the 800,000 shares or about $1.15 per share, Martinovigh

paid for the shares by effecting, or céusing to be effected, two wire transfers

out of Venture’s securities account at MICG that totaled $920,000. The wirg

transfers occurred on or about July 27, 2007 and on or about August 1, 2007.

about August 2, 2007 (althcugh the securities were misidentified on Venture’s

August 2007 account statement}.
When received by Venture, the 800,000 EPV common shares were subjeqtt
a restricifion onresale, \

The PPM for EPV’s offering of the 2007 Notes reflected (at page 15) that
EPV had about 113,453 shares of common stock issued and cutstanding,
Based on that approximate number of outstanding EPV common shares,
Venture’s 1.8005 million shares constituted about 1.5% of all issued and

outstanding shares,

Venture still owned its 1.8005 million EPV shares when EPV filed for
bankruptcy. A list of equity security holders that EPV filed with its
bankruptey petition showed that Venture’s 1.8005 million shares constituted
at the time of the filing, about 0.62% of the outstanding shares, Thus,
Venture’s common stock ownership inferest in EPV incurred substantial

dilution from mid 2007 when Venture acquired the shares through about

February 24, 2010 when EPV filed for bankruptcy. The list of equity securit

holders that EPV filed with its bankruptcy petition showed that JPL owned

449,000 shares of EPV common stock. Also, “Schedule G” to EPV’s

11
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" Venture received the 800,000 EPV shares in its securitics account at MICG pn
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- financial statements that Martinovich prepared or caused to be prepared

bankruptcy petition (Executory Contracts and Unexpired Leases), filed on of
about March 21, 2010, disclosed that EPV had a “Consulting Services

Agreement” dated March 17, 2008 with SFI, Attention JPL.

Incentive Fee and Management Fees Venture Paid MICG for 2007
Venture’s month-end account statements generated by FCC for June 2007
through September 2007 reflected that Venture’s shares of EPV common

stock had a “Current Price” of $1.15 per share.

On or about October 17, 2007, Martinovich caused FCC to increase the price

it was reflecting for Venture’s 1.8005 million EPV common shares to §1.94

per share. Ventwre's October 2007 month-end account staternent that FCC

generated reflected that Venture’s EPV common shares had a “Current Price!’

of $1.94 per share.

On or about Decemberr 12, 2007, Martinovich caused FCC again to increase
the price it was reflecting for the EPV shares that Venture owned to $2.13 pe
share. Venture’s December 2007 month-end account statement that FCC
generated for Venture's securities account reflected that Venture’s EPV shari
had a “Current Price” of $2.13 per share. That account statement further
showed that Venture’s 1.8005 million EPV shares had a total “Cwrent Marke
Value” of about $3,835,000 and that Venture had an unrealized gain of about

$1,765,000 on the shares. In addition, Venture’s December 31, 2007 audited

valued the EPV shares at $2.13 per share.

12
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‘cause to be conducted any inquiry into whether JPL owned EPV stock, had

Martinovich raised EPV’s share price, or cansed it to be raised, to $2.13 per
share, in puzported.rcliance on an EPV business valuation that he received on
about December 12, 2007 (December 2007 Valuation) and that supposedly
and ostensibly had been prepared by JPL. Before receiving the December |
2007 Valuation, the Respondents did not have any contact or communication
of any nature with JPL concerning it.
Mattinovich and MICG did not retain, employ or engage JPL to prepare the|

December 2007 Valuation and knew if was not prepared for, or for thc use of,

MICG or Venture. In addition, Martinovich did not make or conduct, or cayse

anyone to make or conduct on behalf of MICG or Venture, any material or
me;mingﬁll inquiry concerning JPL to determine if he was subject to any
actual or potential conflict or any self-interest that could or might impair his
independence and/or objectivity in preparing the December 2007 Valuation.
Moreover, Martinovich did not conduct or cause anyone to conduct on behalf
of MICG or Venture, any material inquiry into JPL’s qualifications, training
expeftise or competgnce as it related to performing business valuations or

appraisals. Among other things, Martinovich and MICG did not conduct or |

any business or other relationship with EPV or its management, had any

[=%

training or experience in performing business valuations for any purpose, hel
any business valuation accreditation or certification, belonged to any
professional business valuation organization(s) or if there were other relevant

matters bearing upon his qualifications, objectivity and independence. Also,

13
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38.

, on the 1.8005 million EPV shares that Venture owned.

Martinovich did not conduct any inquiry or cause one to be conducted on

behalf of MICG or Venture, and did not determine, the purpose for which JPL

had prepared the December 2007 Valuation, for whorn or for whose use he
had prepared it, the effective date of the valuation or other relevant matters

bearing upon whether it was reasonable or consistent with his ethical and

fiduciary duties as Venture’s manager, to use and/or rely upon it in valuing the

EPV stock Venture owned.,

On about December 21, 2007, Martinovich issued, or caused to be issued, a '

$273,600 check (No. 1005) payable to MICG that was drawn against

Venture’s securities account at MICG and he deposited the check, or caused it

to be deposited, te an MICG bank account {its primary operating account), |

On sbout December 28, 2007, Martinovich wired, or caused to be wired,

about $83,419 from Venture’s securities account at MICG to an MICG bank

account (again its primary operating account),

The funds totaling about $357,000 that Martinovich caused to Venture to pa

MICG through the check and wire transfer constituted the payment of a 2007

incentive performance fee, or an estimated incentive performance fee, that

was based on the claimed and purported unrealized gain of about $1,765,000

Martinovich did not sell any EPV shares that Venture owned or cause any

EPV shares to be sold in order to pay MICG an incentive fee totaling about

$357,000. Rather, Martinovich paid the incentive fee primarily or exclusive

with capital contributions Venture had received from sales of Units.

14
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After he caused Venture to pay MICG about $357,000 as a 2007 in@ﬁve fee,
Martinovich made adjustments to, or accepted and adopted certain
adjustments in, the calculation of the incentive fee that Venture owed MICG
for 2007. The adjustments reduced the amount determined to be owed by
about $20,000 to about $337,000. Venture’s audited financial statements for
the period ending December 31, 2007 showed that Venture paid MICG a

“Performance allocation fee” of $337,060 for 2007, That performance

]

a]loc#tion fee was based entirely on the purported unrealized gain in the EPY
shares Venture owned.

For calendar year 2007, as shown in Venture’s year-end 2007 audited
financial statements, Martinovich caused Venture to pay MICG management
fees of approximately $20,100. A portion of the total amount Venture paid
MICG as management fees for 2007 was based on, and derived through
calculations that assigned, a value of $1.94 per share and/or $2.13 per share to
Venture’s 1.8005 million EPV shares.

After increasing the price of Venture’s 1.8005 million EPV shares %0 $2.13
per share, Martinovich maintained that price for the shares, or caused the price
to be held at $2.13 per share, through about December 31, 2008 for purposes
of Venture’s records and financial statements. AH Venture accoun‘; statements
from December 31, 2007 through December 31, 2008 showed a “Current
Price” of $2.13 per share for Venture’s EPV shares. However, as addressed
below beginning at Paragraph 70, notwithstanding that Venture’s December

31, 2008 account statement showed a price of $2.13 per share for the EPV

15
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43.

shares, Martinovich ultimately valued the EPV shares Venture owned at $2. 1
per share for purposes of Venture’s December 31, 2008 financial staternents

and other purposes.

 Venture’s $5 Million [nvestment in GSDP In 2008
On or about December 4, 2007, General Sports D&by Partners LLC (GSDP)
was formed as a limited liability company under the laws of Delaware. As sgt
forth in the GSDP Operating Agreement, GSDP was organized, in substance,
for the purpose of acquiring all shares of an English “limited company” and
through that company substantially all shares of an entity that owned the
Derby Rams {an English professional soccer team) and other assets including
the stadium in which the Derby Rams played home games.
In or about January 2008, GSDP began to offer and sell Series A Preferved
Uniﬁ (Series A Units). The Series A Units were not registered with the SEC
and w-cre subject to various, and substantial, restrictions on sale. The cover
page of the GSDP Operating Agreement stated that the Series A Units could
not be sold or otherwise disposed of without “effective registration™ under the
Securities Act or an exemption therefrom and without “compliance with the
other substantial restrictions on transferability set forth herein.” | GSDP
intended to sell up to 500,000 Series A Units priced at $100 per unit, raising
up to $50 million. -7 |
On or about January 17, 2008, Martinovich completed and executed on behalf

of Venture, as its manager, certain documents including a Subscripfion

16
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46.

47,

Agreement pursuant to which Venture acquired 50,000 GSDP Series A Units . -,
for $5 million.

On or about January 25, 2008, GSDP, through a wholly owned subsidiary,
completed a transaction whereby it acquired ownership of about 93% of the
Derby Rams (which then played in the English Premier League), the team’s
stadiurn and other related assets. A previous owner retained an ownership
interest of about 7% in the team and other assets. About two months
thereafter, the Derby Rams were “relegated” to the English Chamﬁionship
League (a lesser league),

The GSDP balance sheet that was included with its December 31, 2008
andited financial statements showed that GSDP valued the transaction
whereby it acquired about 93% of the Derby Rams and other assets, or
recorded and carried the transaction for purposes of its financial statements,
on a “cost basis” at $33,456,511 (about $33.45 million).

On about February 12, 2008, Martinovich received a letter from GSDP’s
manager. The letter stated, in substance, that based on the number of Series A
Units that had been sold at that time (242,010), Venture had a current
percentage interest in GSDP of 16.53% which constituted an “indirect
ownership interest” in the Derby Rams of 15.37% (the product of 16.53%

times .93). The letter further stated, in substance, that a total of 257,990

=

Series A Units were still authorized to be issued, that the manager intended tq

continue to offer and sell unissued Series A Units, and that as additional

17
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sl

- In about November 2008, Martinovich invested about $350,000 on Venture’s

Series A Units were sold and issued the “Percentage Interests” of existing
Series A Unit holders would be adjusted accordingly.

Based on the letter Martinovich }ecejyed on about Febmary 12, 2008 from
GSDP’s manager and other circumstances, Martinovich and MICG knew that
Venture’s percentage interest in GSDP could decline over time and that there
was a high likelihood it would decline.
At all times relevant to this Complaint, there was no public trading market for,
or public trading in, the GSDP Series A Units and there is currently no public

trading market for the Series A Units.

Incentive Fee and Management Fees Venture Paid MICG for 2008

behalf in, or caused Venture to invest about $350,000 in, a private offering-af
securities by a limited liability company that used the proceeds to acquire
senior debt of a company in the crane rental business. As of December 1,
2008, Venture’s assets consisted principally of 1.8005 million EPV commen
shares, 50,000 GSDP Series A Units and the investment interest it acquired in
Neovember 2008 for $350,000. As of December 8, 2008, Venture’s assets
includéd about $17,900 in cash or cash equivalents held in its securities
account at MICG (excluding a $7,500 check issved against that account on
about December 8, 2008 that had not yet cleared).

On or about December 5, 2008, Martinovich recommended to MW, who was
an existing customer at MICG with whom Martinovich had dealt for several

years, that he invest in Venture. MW owned two Individual Retirement

13
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33.

54,

Accounts (IRAs) at MICG. MW signed a Venture subscﬁption agreement on
about December 16, 2008, subscribing to invest $75,000 in Venture.

Martinovich signed the subscription agreement as MW’s representative. MW

(%]

was nof an accredited investor and, in December 2008, he was about 70 year
old. On about Decemb& 17, 2008, Martinovich effected or caused to be
effected, about 35 séles of various securities, principally-various “iShares”
exchange traded funds, in one of MW’s IRAs, The sales totaled about
$75,000. MW’s purchase of Venture Units was completed on about
December 30, 2008 (see paragraph 56 below).

On about December 15, 2008 Martinovich composed an e-mail and sent it ta

T

three MICG representatives. As the subject he entered “EPV public ﬁading
process starting Jan 15.” Martinovich stated in the e-mail, “Ladies - I am
going to touch base with some of our existing clients to slide a little more over
to the fund prior to year end - let me know if you want to know the story and
have a few to add - thanks.” The “fund” referred to in the e-mail was Venture.
On about December 19, 2008 and on about December 23, 2008, Veniure
received $100,000 in its securities account at MICG from the sale of Venture
Units to two investors (but not MW). These two sales raised the amount of
cash in Venture’s account to about $115,000. Venture’s cash positiop
remained at about $115,000 through December 29.

On about December 24, 2008, Martinovich composed and sent an e-mail to
several MICG employees bearing the subject description, “Hedge fund

valuation changes.” In the e-mail, Martinovich gave instructions to change

19




the values of the investments Venture owned. The e-mail also contained |
instructions concerning MICG’s other two proprietary hedge funds. As for all
three funds, Martinovich instructed, “Ensure this happens this week and is
properly reflected on December statements going out first of January.”

55.  Regarding Venture specifically, Martinovich instructed that EPV should be,
“bumped up to $2.16 per share . . . {so a gain of $54,001.5).” As for
Venture’s investment in GSDP, Martinovich instructed in the e-mail that the
“Derby Rams”™ were valued then at $54,250,000, so 14% of $54,250,000
equaled $7,595,000. After giving instructions in the e-mail relating to the
investment made in November 2008, Martinovich stated that the auditor had
estimated Venture’s expenses for 2008 would be about $200,000.
Martinovich then stated in the e-mail, “So the number for the incentive fee
calculation should be $2,690,178 minus approx. $200k expenses = §2,690,178
[sic] X 20% = $538,035.60.% . . . This needs to be adjusted now and paid now
prior to year end. . . . Plus ensure the Mgt. fee is distributed this week — make
sure enough cash in.”

56. On or about December 30, 2008, Martinovich transferred, or caused to be
transferred, $75,000 from one of MW’s IR As at MICG to Venture’s securiiigs
account to complete MW’s Venture purchase. On December 30 and 31,
Venture received, in total, an additional $300,000 (excluding MW’s $?S.,E}OG)

in its securities account at MICG from sales of Venture Units to two investors.

? Martinovich made what Complainant presumes to have been an inadvertent error in failing to subtract the
$200,000 of expenses from the figure of-$2,690,178. Subtracting the $200,000 from that figure, the comet
calculation would have been, 2,490,178 X 20% = $498,035.60. '
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58.

59.

60.

Including the $300,000 referred torin the preceding sentence, as of Decembdr
31, 2008, Venture's account at MICG held about $420,000 in cash. |
On about December 30, 2008 Martinovich issued, or caused to be issued, a
check drawn against Venture’s securities account [ paable to
MICG in the approximate amount of $6,400. He issued this check to pay
MICG additional management fees, on top of the amounts previously paid, for
the second and/or third quarter of 2008, On about December 31, 2008
Martinovich issued, or caused to be issued, a check drawn against Venture's
securities account - payable to MICG in the approximate amount of
$22,000. He issued this check to pay MICG management fees for the fourth
quarter of 2008, Martinovich deposited both checks, or caused them to be
deposited, to MICG’s bank account on or about December 31, 2008.

As shown in Venture’s year-end 2008 audited financial stétements,
Martinovich caused Venture to pay MICG total management fees of
approximately $87,20(j for 2008.

On December 31, 2008, Martinovich issued, or caused to be issued, a check
drawn against Venture’s securities account ||| R payable to MICG in
the amount of $450,000. The words “2008 Incentive Fee” were written on the
“memo” line of the check. Martinovich deposited the $450,000 check or
caused it to be deposited to MICG’s bank account on December 31, 2008.
Martinovich intended the $450,000 check as the payment of, and he issued it

for the purpose of paying, an incentive fee or estimated incentive fee to MICG
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for 2008 based on the purported unrealized appreciation in Venture’s assets
during 2008 consistent with his December 24, 2008 e-mail described above.

61.  When he issued the $450,000 check on December 31 , 2008, Martinovich had
not received anj?’-valuatien or appraisal of the FMV of Venture’s 50,000
GSDP Series A Units as of December 31, 2008 (or any other
contemporaneous valuation date), had not received any valuation or appraisal
of the FMV of the Derby Rams and other assets GSDP owned as of Decembgr
31, 2008 (or any other contemporaneous valuation date) and had not retained
or engaged anyone to perform any appraisal or valuation of the FMV of -
Venture's Series A Units or of the assets GSDP owned. Moreover, he had no
knowledge of any contemporaneous transactions in GSDP Series A Units thgt
supported the $7.595 million value he assigned to them in the December 24,
2008 e-mail and he had no other bon'a fide documentary or other support for
the assigned value. As of December 31, 2008, the issuer of the Series A Unifs
was continuiﬁg to offer Series A Units for sale at $100 per unit, the price
Martinovich paid for Venture's Series A Units.  In fact, the issuer sold
-additional Series A Units at $100 per unit after December 31, 2008.

62.  When he issued the $450,000 check on December 31, 2008, Martinovich had
not received any valuation or appraisal of the FMV of Venture's 1.8005
million EPV shares as of December 31, 2008 {or any other contemporaneous
valuation date), and had not retained or engageci anyone to perform any such

appraisal or valuation. Moreover, he had no knowledge of any

3 As of December 31, 2008, not all of the original 500,000 Series A Units that the issuers was offering for
sale had been sold.
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64,

contemporaneous transactions in EPV common stock that supported the price
he assigned to the shares in his December 24, 2008 ¢-mail and he had no other

bona fide documentary or other support for the assigned share price.

Change Made to Value Assigned to the Derby Rams after December 31, 2008

In conducting Venture’s audit and/or MICG’s audit in or about January 2000

for year-end 2008, MU (HPLC’s owner and MICG’s auditor) reviewed the

3y
-

value Martinovich had assigned in his December 24, 2008 ¢-mail to Venturg’s

o

ownership interest in the Derby Rams (i.e., to Venture’s 50,000 GSDP Serig
A Units). MU concluded, in substance, that the $7.595 million value that
Martinovich had assigned to GSDP Series A Units was excessive,
unwarranted or unreasonably high. MU advised Martinovich of his foregoing
conclusion and told Martinovich, in substance, that unless he reduced the
value assigned to GSDP, he (MU) would have to qualify his opinion regarding
Venture'’s financial statements or take some other appropriate action to
indicate his disagreement with the value. In reaching his conclusion, MU did
not perform or conduct any bona fide valuation or appraisal of the FMV of
Venture’s 50,000 Series A Units as of December 31, 2008, Among other
things, he did not apply and follow, or reach his conclusions in conformance

with, professional valuation standards of the AICPA, the Uniform Standards

1+

of Professional Appraisal Practice and/or any other recognized or establishes

valuation or appraisal standards.

L1

Martinovich ultimately acquiesced to MU’s conclusion about the appropriate

value as of December 31, 2008 for Venture’s investment in GSDP. For
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66.

67.

" Martinovich claimed Venture held in GSDP, yielding $6 million.

purposes of Venture’s 2008 year-end audited financial statements, including
its December 31, 2008 Balance Sheet, Martinovich assigned a value of
$6,006,000 (hereafter $6 million) to the GSDP investment. Martinovich used
that value for purposes of ¢alculating and determininé the actual incentive
performance fee (addressed below) that Venture owed MICG for 2008.

The $6 million value that Martinovich ultimately assigned to the GSDP- l
investment was derived and calculated as follows: an estimated “fair value”
of 55,000,000 pounds was assigned to the “Derby Rams”; that émount was
discounted to 30,000,000 pounds; a dollar/pound currency. conversion rate of _
1.43 was applied yielding a discounted value of $42 million; and, the $42

million discounted value was multiplied by 14%, the ownership percentage

In ultimately valuing Venture’s interest in GSDP as of December 31, 2008 af
$6 million (representing about a 20% increased over the amount Venture paid
earlier in 2008), Martinovich disregarded the fact that GSDP was continuing
to sell Series A Units at $100 per Unit and the effect such sales would have on
the amount Venture coald receive for ifs Series A Units if it sought to sell
them. He also disregarded the restrictions on resale and how such restrictions
might affect the current FMV of the Series A Units.

Moreover, Martinovich did not engage or retain any person or entity to
perform or conduct, on behalf of MICG or Venture, a bona fide appraisal or
valuation of the FMV of Ventureﬁ 50,000 éeries A Units as of December 31,

2008 in ultimately valuing the investment interest at $6 million. In valuing

24




68.

69.

70.

Venture’s investment in GSDP at about $6 million, Martinovich had no
knowledge of any sale of GSDP units that occurred on, or reasonably
contemporaneous to, Decemnber 31, 2008, in an arm’s length transaction, at a
price higher than $100 per Unit that would support the value he assigned to
Venture’s investment.

Moreover, the $6 million value Martinovich ultimately assigned to Venture’s

-

investment in GSDP as of December 31, 2008 was not otherwise premised d
grounded on any bora fide, legitimate or reliable documentary or other

support for the FMV of the 50,000 Series A Units Venture owned.

Considered in isolation, the effect of reducing the value assigned to the GSDP
investment to about $6 million (from the $7,595,000 value Martinovich
assigned to the DR in his December 24, 2008 ¢-mail) was to reduce Venture!s
unrealized gain as of December 31, 2008 on the Series A Units by about
$1,595,000. That amount accounted for about $319,000 (20% times $1.595 l
million) of the $450,000 estimated incentive fee that Martinovich caused

Venture to pay MICG on December 31, 2008,

Increase in the Value Assigned to EPV Shares after December 31, 2008
In about early December 2008, Martinovich began preparing a draft of an
EPV business valuation in much the same form, and containing much the
same content, as JPL’s December 2007 Valuation. Martinovich intended to
use it as a preliminary template or draft of 2 year-end 2008 EPV business
valuation that would assign a value to, or contain an opinion regarding the

value of, EPV common stock as of December 31, 2008, Martinovich prepared
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73.

this draft valuation as a Microsoft W'ORD document. Martinovich’s draft
valuation assigned a value of $2.16 per share to EPV common stock, the value
he used in his December 24, 2008 e-mail (see paragraphs 54 and 55 above).
Martinovich planned, without communicating himself with JPL, and without
any aséociated person of MICG communicating with JPL in any manner, to
have JPL review it, put the “valuation” on SFI letterhead, sign it and issue it
as his (JPL's) work. To accomplish this plan, Martinovich in—ténded that BG,
on Martigovich’s and MICG’s behalf, would seek 8G’s help.

On about tanuary 4, 2009, BG composed and sent an e-mail to Martinovich
that stated, “FYT ... we are almost done, and it looks good.” Aftached to,
and/or forwarded with BG’s ¢-mail were: e-mails exchanged earlier between
SG and JPL that BG had received from SG; and, an undated and uﬁsigned

“EPV Business Valuation” in the form of a .pdf document or similar form.

L=

The “Conclusion” section of the valuation assigned a $2.16 per share value t
EPV common stock.

On about January 7, 2007, BG received an e-mail from SG that stated, “Her¢

th

is the new valuation report from [JPL] stating that in his opinion the value of
[EPV] common stock today is $2.42/share.” Attached to and/or forwarded
with the e-mail was an undated and unsigned “EPV Business Valuation” in
the form of a .pdf document or similar form, purportedly prepé.red by JPL.

The “Conclusion” section of the valuation assigned a $2.42 per share value t¢

EPV common stock, about a 13.5% increase from the December 31, 2007
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75.

76.

value. The document stated therein that, in 2008, publicly traded solar stock;

7]

had dropped by an average of 76% in market value.

On or about January 12, 2009, Martinovich sent or transmitted the valuation
referred to in the foregoing paragraph to MU for his use in conducting
Venture’s audit. On the same day, MU sent Martinovich an e-mail notifying
him that the valruation needed to be on letterhead and signed.
On Januatly 15, 2009, BG received an e-mail from SG to which was attached a
document ¢consisting of an “EPV Business Valuation™ that was in form and
content substantially identical to the valuation BG had received from SG on
January 7 with the following exceptions: the contents of the first page were
printed on SFI letterhead; and the last page had JPL’s purportéd signature with
the handwritten date 12-30-08. As with the prior unsigned and undated
version of the document, the “Conclusion” séction of the valuation assigned a
$2.42 per share value to EPV common stock. BG sent or transmitted the -
signed and dated EPV valuaticn to Martinovich on January 15, 2009,
Martinovich in turnrsent or transmitted it to MU on January 15, 2009 for his
use in conducting Venturc"s audit.

Later in the day on January 15, 2009, BG composed and sent Martinovich an
e-mail, the hody of which stated in its ;ntirety, “Let me knowl.. ..;’ Attached to
and/or transmitted with the e-mail was a Microsoft WORD document
identified as “MODIFIED EPV Valuation 1-6-09 JPL.docx,” The attached

WORD document was, in form and content, identical or substantially identical
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79.

to the EPV Business Valuation that BG had received earlier that day except

that;

BG subsequently, on or about January 16, 2009, sent or transmitted a
document that was identical, or substantially identical, to the WORD *“red-
lined” document described in paragraph 76 above to 3G by e-mail.
Martinovich and BG intended for SG to send the document to JPL and to ask
JPL to reissue his EE;V valuation with the changes incorporated in it.

On or about January 16, 2009, after he had sent the document described in
paragraph 76 above to SG, BG composed and sent to Martinovich an e-mail
that stated in part, “SG doesn’t see a problem with the valuation, He will send
it back and we should get it by Monday or Tuesday.”
On about January 16, 2006, BG received an e-mail from SG that stated in part,
“This will confirm that I have 1,5M shares available from two selling

shareholders at a price net to MICG of $0.90 per share. . . . I would suggest

the first page was not on SFI letterhead;

the last page contained no signature or date;

the document showed and reflected, apparently through the “Trae:

Changes” feature of Microsoft WORD, that the discount
percentage used in valuing the EPV shares had been changed by
reducing it, at two places to a lower figure (the deleted discount
figures appeared on the document); and,

the document showed and reflected, again apparently through the
“Track Changes” feature of Microsoft WORD, that the price $2.4
had been changed to a higher amount at two places (the deleted
$2.42 amounts appeared on the document): at the first location,
$2.42 had been changed to a price range of “$2.79-$2.98; and, in
the “Conelusion,” the $2.42 per share price had been changed to
$2.88.
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_On or about January 19, 2009, Martinovich composed and sent an e-mail to

that MICG market the shares to its clients at $1.00 per share.” The “shares’
referred to in the e-mail consisted of EPV common stock. BG conveyed the

substance of that e-mail to Martinovich by no later than January 20, 2009.

several MICG employees. The e-mail stated in part, “please confirm this

week EPV price changed to $2.88 and update Values of all Venture

Shareholders updated now so on January Statements — should be up 16% (50

about 18% for December).”
On or about January 23, 2009, BG received an e-mail from SG that stated in
part, “As requested, here is [JPL’s] revised EPV Valuation.” Attached to
and/or forwarded with SG’s e-mail to BG was an “EPV Business Valuation]
in the form of a .pdf document or similar form, purportedly prepared by JPL
(January 2009 Valuation), The contents of the first page were printéd on SF
letterhead and the last page had YPL’s purported signature with the
handwritten date 12-31-08. The January 2009 Valuation containéd the
changes that were contained in and shown on the “red-lined” WORD
document BG sent to Martinovich on January 15, 2009 (ses paragraph 76
above) and in the “red-lined” WORD document BG sent to SG on January 1
2009 (see paragraph 777ab0ve). Thus, the “Conclusion” section of the EPV
valuation that BG received from SG on January 23 assigned a per share valu
of $2.88 to EPV’s common stock. The $2.88 per share value represented
about a 35% increase from the December 31, 1007 value Martinovich has

assigned to the shares. This version of the EPV valuation also stated that, in
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. associated person of MICG. Martinovich did not make or conduct, or cause

2008, publicly traded solar stocks had dropped by an average of 76% in

market value.

[2:]
1

BG forwarded or transmitted the January 2009 Valuation to Martinovich by
mail on:January 23, 2009, On or about January 28, 2009, Martinovich sent or
transmitted the January 2009 Valuation to MU for his use in conducting .
Venture’s audit.

Regarding the January 2009 Valuation, Martinovich did not retain, employ ar
Engagc JPL to prepare it and knew it was not prepared for, or for the use of,
MICG or Venture. Martinovich had no communication of any nature with

JPL conceming the Jannary 2009 Valuation, nor did BG or any other

anyone to make or conduct on behalf of MICG or Venture any material or
meaningful inquiry concerning JPL to determine, and Martinevich did not
determine, if JPL was subject to any actual or potential conflict or any self-
interest that could or might impair his independence and/or objectivity in.
preparing the January 2009 Valuation. Moreover, Martinovich did not
conduct or cause anyone to conduct any inquiry into JPL’s qualiﬁcations,
training, expertise or competence as it related to performing business
valuations or appraisals. Among other things, Martinovich did not conduct or
cause to be conducted any inquiry into whether JPL: owned EPV stock; had
any business or other relationship with EPV or its management; had any
training or experience in performing business valuations for any purpose; held

any business valuation accreditation or certification; belonged to any
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* owned, or caused them to be valued, at $2.88 per share for purposes of

professional business valuation organization(s); or, other relevant matters
bearing upon his qualifications, objectivity and independence. Also,
Martinovich did not condﬁct any inquiry or cause one to be conducted on
behalf of MICG or Venture, and did not determine, the purpose for which JRL
had prepared the December 2007 Valuation, for whom or for whose use he
had prepared it, or other relevant matf;ers bearing upon whether it was
reasonable or consistent with his ethical and fidueiary duties as Venturé’s
manager, to use and/or rely upon it in valuing the EPV stock Venture owned.
In fact, Martinovich and BG solicited JPL.through SG, or sought SG’s
assistance in soliciting JPL, to rraise arbitrarily and without any reasonable
basis, the pér share value he assigned to EPV common stock as of December
31, 2008 to $2.88 to meet his {Martinovich’s) and MICG’s needs and serve
their interests including their financial interests, in particular their intérest n
retaining and their need to justify retaining the bulk of the $450,00 incentive
performance fee Venture had paid MICG on December 31, 2008.

Ultimately, Martinovich valued the 1.8005 million EPV shares that Venture

Venture’s 2008 year-end audited financial statements including Venture’s
audited December 31, 2008 Balance Sheet and for purposes of his calculation
of the final acfual incentive fee Venture owed MICG for 2008 (addressed

below). The $2.88 per share value that Martinovich ultimately assigned to

Venture’s investment in GSDP as of December 31, 2008 was not premised or
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grounded on any bona fide, legitimate or reliable documentary or other
support for the FMV of the shares.

After Martinovich assigned the price of $2.88 per share, or caused that price
to be assigned, to Venture’s EPV shares on about January 19, 2009 (applyin
the value back to December 31, 2008) through at least April 30, 2010, he

never lowered the share price shown for EPV on Venture’s monthly account

statements price. As of November 31, 2009 and thereafter, Venture’s accoupt

showed N/A for the price of EPV. However, in calculating the estimated total

caused to be shown on the monthly account statements of customers who

owned Venture, Martinovich used the EPV price per share of $2.88 through

April 2010. He continued using that price through April 2010 for purposes pf
calculating the values shown for Venture on customer statements even though

he knew that $2.88 per share was materially excessive based on various events

and circumstances including (but not limited to): on about January 19, 2009
an offer was communicated to MICG on behalf of two shareholders to sell
EPV stock to MICG at $0.90 per share (see Paragraph 7% above); in or abouf
February 2009, Martinovich purchased, or arranged the purchase of, EPV
stock from an EPV shareholder and director in a private transéction at a prics
of about $1.15 per share (the purchase was made through a new limited

liabiiity company he (Martinovich} formed on behalf of several business

acquaintances); beginning at least by late 2008 and continuing through 2009,

EPV’s business deteriorated materially and it experienced through that perio
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2010, Martinovich and MICG charged Venture management fees of about

severe business adversity and stress, attributable in substantial part to the U8~

and global credit market and economic conditions; JPL issued an EPV
valuation in March 2009 that valued EPV’S common stock at a price
substantially Jower than $2.88; the number of EPV commeon shares
outstanding increased substantially, causing substantial dilution to Venture’s
1.8005 million shares; and, EPV filed a petition in bankruptcy on about
February 24, 2010.

For calendar year 2009, Martinovich and MICG cha_trged Venture total
management fees of approximately $91,542 and they caused Venture to pay
MICG, through checks issued ageinst Venture’s securities account or
otherwise, about $78,005. At year-end 2009, Martinovich and MICG
recorded on MICG’s books and records a receivable due from Venture of
about $13,537.62 for the 2009 management fees that MICG had charged to
Venture but that Venture had not yet paid. A portion of the total management
fees that the Respondents charged Venture, and that Venture paid MICG, as
management fees for 2009 was based on and derived through calculations that
improperly assigned a value of $2.88 pér share to the EPY common stock that

Venture owned. Moreover, on information and belief', for the first quarter of

$25,623. On information and belief, in calculating the management fees that
MICG charged Venture for the first quarter of 2010, Martinovich improperly,

valued the 1.8005 million EPV shares at $2.88 for at least a portion of the

period.
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Martinovich’s Ultimate, and Erroneous, 2008 Incentive Fee Calculation

Ultimately, Martinovich determined that the actual amount Venture owed
MICG as an incentive fee for 2008 was about $428,000, about $22,000 {ess
than the estimated amount ($450,000) he caused Venture to pay MICG oﬁ
December 31, 2008, Venture’s December 31, 2008 audited financial
statements (issued with its auditor’s report on about April 10, 2009) reflected
that Venture’s expenses includ_ed a performance allocation fee of $428,196.
In determining that actual performance fee, Martinovich valued Venture’s
1\.8005 million EPV shares at $2.88 per share and he valued Venture's
investment in GSDP at $6 million. The $6 million value a;signed to its
investment in GSDP was premised and dependent on Venture holding a 14%
ownership interest in GSDP.,
After he determined that the actual incentive fee that Venture owed MICG for
2008 was about $428,000 {(about $22,000 less i:han the estimated amount he
ﬁaused Venture to pay MICG on December 31, 2008), Martinovich did not,
unti] about seven months later,. take any action or cause any action to be taken
to return any of the approximately $22,000 that Venture overpaid MICG.
On or about March 18, 2009, Martinovich received a letter dated March 17,
2009 (which was addressed to him personally) from the manager of GSDP.
Enclosed with the letter was Venture's GSDP Form K-1 for 2008, a GSDP
Table of Members as of December 31, 2008 and a separate letter addressed to
Venture from a public accounting firm named BDO. The cover letter

addressed to Martinovich stated in the body that the enclosed Table of
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Members reflected that at the end of 2008, Venture’s percentage interest in
GSDP was 11.9%. ‘

02.  The enclosed Table of Members also showed that Venture’s 50,000 Series A
" Units constituted a percentage interest of 11.9%.* Moreover, BDO’s letter
stated that the information in it was being provided to Venture for use in

preparing its 2008 tax return and that, “the items below reflect your 11.900000

percent interest in GSPS.” Martinovich separately received at some point
from GSDP a Table of Members as of December 31, 2008 that reflected the
identity of a// owners of both Series A Units and Common Units and their
respective percentage interest (which added up to 100%). That Table of
Members showed that Venture held an 11,9% interest in GSDP as of
December 31, 2003. Both the abbreviated Table of Members and the full
Table of Members showed that the owner of common units iSsued_ by GSDP
held a percentage interest of 20% in GSDP even though the owner of the
common units had not contributed any capital. Finally, the Form K-1 that
Venture received from GSDP showed that Venture’s share of profit was

| 1.9%.

93.  Asaresult of Martinovich using 14% as Venture’s percentage interest in
GSDP, rather than 11.9%, to calculate the incentive fee that Venture
purportedly owed MICG for 2008, the ultimate amount he determined that
Venture owed MICG as a 2008 incentive fee (about $428,000 based on the '

asset values he used) and that was reflected on Venture's December 31, 2008

* The enclosed Table of Members showed only Venture’s percentage interest {not that of any other Series|A
Unit owner) and the percentage interest of the member owning common units.
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financial statements substantially and materially exceeded the amount that a
calculation using the correct 11.9% ownership interest would have produceﬁ
(as set forth more specifically in the next paragraph).
Based on the discounted value of approximately $42 million that Martinovich
used for the “Derby Rams” (in actuality; Venture's 50,000 Series A Units) in
his final actual 2008 incentive fee computation, and applying Venture’s
correct 11.9% ownership interest, Martinovich's computation should have
yielded a value of about $5,105,100 (119 times $42 million) for Venture’s
investment in GSDP as of December 31, 2008, not $6 million. Thus, using
the discounted value of $42 million and the correct 11,9% ownership interest,

Martinovich’s actual incentive fee computation should have produced an

—

unrealized gain of about $105,000 on the 50,000 GSDP Series A Units, not §
million, and should have produced (based on the values he assigned to
Venture's assets) an incentive fee of only about $24%,000 (not about

$428,000). Accordingly, the $895,000 difference (31 million minus
$105,000) resulted in Martinovich’s actual incentive fee calculation producing
an incentive fee amount that was about $179,000 (20% of $895,000) greater
than the amount the ¢alculation would have produced if the correct 11.9%

ownership interest had been used, and Venture’s December 31, 2008 financial
statements reflected an incentive fee expense that was about $179,000 greater
than properly should have been reﬂectéd.

Martinovich did not at any time after receiving the Form K-1 and other

documents referenced above from GSDP’s manager take any action to re-
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calculate or correct the actual 2008 incentive fee calculation and/or to return

any of the money (approximately $179,000) that Venture overpaid MICG.

To the date of this Complaint he has not repaid, or caused MICG to repay, ahy

of the $§179,000 overpayment to Venture.

Account Statements Sent to MICG Customers Who Owned Venture Units

At the times relevant herein, FCC, as MICG’s clearing firm, generated, and
sent to MICG customers, by mail or eIecﬁonicalIy, monthly (or other
periodic) statements for securities accounts that the customers maintained at
MICG. |

At all times relevant herein, the Respondents, with respect to MICG
customers who held an ownership interest in Venture, had the responsibility
reporting or providing to FCC, either directly or through one or more third
parties, Venture’s Unit value (i.e., NAV) so FCC could accurately prepare
customers® monthly account statements and accurately reflect on them
Venture’s Unit value and the total current value of each customer’s Venture
ownership interest. That responsibility encompassed an ongoing cbligation
recalculate the Unit value of Venture’s Units as necessary based on changes
the FMV of Venture’s assets or other circumstances and to ensure einy chang
(increase or decrease} in Venture’s Unit value was timely reported to FCC td
be shown on subsequent statements. Circumstances that would cause
Venture’s total NAV and its NAV per Unit value to change would be known

only to the Martinovich and MICG, and included a change in the value
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In addition, Respondents had the responsibility for reporting or providing to

Respondents were assi gningtﬁ an asset, the assessment or payment of
management fees and the assessment or payment of incentive fees,

With respect to Venture’s Unit value, FCC’s only responsibility was to reflect
on customers’ statements the value that Martinovich and MICG provided it
(or, if Respondents did not update or change the value, to continue to reflect
the most recent value Respondents had provided). The Respondents were
responsible .for the validity and accuracy of the Venture Unit value showr: oh

account statements of customners who owned Venture Units.

FCC for customers who owned Venture, either directly or through one or
more third parties, the number of Venture Units the customer owned so FCC
could accurately prepare customers’ monthly account statements and
accurately reflect on them the number of Venture Units owned and the total
current value of each customer’s investment in Venture, The Respondents’
responsibility encompassed an ongoing obligation to ensure that any change
(increase or decrease) in the number of Units a customer owned since the
previous month-end was timely reported to FCC for purposes of preparing
subsequent account statements. Circumstances that would cause the mumber
of Units a customer owned to change would be known only to Martinovich
and MICG, and included a customer’s full or partial redemption of Units, a
customer’s initial purchase of Units or purchase of additional Units, an

assessment of management fees and/or an assessment of incentive fees,




100.  With respect to the number of Venture Units a particular customer owned and
the total current value of their Venture investment, FCC’s only responsibility
was to reflect and report on monthly account statements the number of units
that Respondents previded FCC for each customer (or, if Respondents did net
update or change the number of units, fo continue to reflect the most recent
number the Respondents had provided for any particular customer) and the
total value that resulted mathematically from multiplying the Unit value times
the number of Units a customer owned. The Respondenis were responsible
for the validity and accuracy of the information FCC reported on the
customers’ account statements regarding the number of Venture Units a
customer owned and the total current value of their Venture investment, |

101.  From about June 2007 through at least April 2010, Mqrtinovich caused FCC
to reflect on account statements that FCC generated and sent to MICG
customers who owned Venture Units that the Venture Units had a constant
estimated unit value of $1.00.° He did so notwithstanding the fact that
establishing a constant Unit value of $1,0¢ and causing FCC to show it on
customers’ statements contradicted various terms of and disclosures in
Venture’s two PPMs and in its Operating Agreement including the terms
defining “NAV’ and “NAV per unit” {see paragraphs 11 and 12 above).

102. In addition, for all months from about June 2007 through at least April 2010
based on the information Marfinovich and MICG provided or caused to be

provided to FCC, it generated and sent to customers who owned Venture an

% The statements FCC generated and sent to customers did not show a dollar symbol (§) next to the
estimated per unit value or next to the amounts in the total estimated value column.
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account statement that showed the number of Units the respective customer | .

owned and the estimated total value or m;arket value of their Venture

investment, On each account statement, the number of Venture Units shown

thereon and total (or market) value of the Units were identical numbers since

the estimated total or market value was derived by multiplying the number of
- Units times the $1.00 per Unit value,

103. At the times relevant to this Complaint, the Respondents did not at any time
report to Venture Unit owners, or cause to be reported to them, on their MICG
account statements or otherwise, the respective dollar amount charged to, or
assessed against, their ownership interest in Venture for incentive fees or
management fees, or the dollar amount by which the tota} current value of
their Venture investment had decreased based on incentive fees or
management fees that Venture had paid to MICG. Since the Respondents
maintained a constant $1.00 per Unit value for Venture, they did not at any
time report to Venture Unit ﬁwners or cause to be reported to them on their
MICG account statements or otherwise, any change in Venture's per Unit
value that resulted from the assessment and/or payment of management or

incentive fees to MICG.

FIRST CAUSE OF ACTION —~ MARTINOVICH AND MICG

Improper Valuation of EPV Common Stock as of December 31, 2007 Giving Rise to

Improper Incentive and Management Fee Payments to MICG in 2007 and 2008
(NASD Conduct Rule 2110 and FINRA Rule 2013)

j=xi

104. The Department realleges and incorporates by reference paragraphs 1 throﬁg

103 above.
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105. Martinovich ;and MICG, in raising the price at which the EPV shares Venture
owned were being valued to about $1.94 per share on or about Qctober 17,
2007 (or causing it to be raised to that price): knew that $1.94 per share did
not constitute a legitimate, justifiable, or reasonable value to assign as the
FMV of the shares, and/or knew they had no proper or tenable basis to belieye
the increase was warranted and that $1.94 per share constituted legitimate,
justifiable or reasonable price to assign as the FMV of the shares; or,
alternatively, acted in reckless disregard of whether $1.94 per share
constituted a legitimate, justifiable or reasonable price to assign as the FMV
of the shares or constituted a price that they had any viable prospect of
receiving in an arm’s length sale to a willing buyer with reasonable
knowledge of relevant facts if they were to attempt to sell all or a portion of
the shares.

106. MICG and Martinovich, in valuing, or causing to be valued, the 1.8005
million EPV shares tﬁat Venture owned at $2.13 per share beginning oh or
about December 12, 20b7, and in causing Venture to pay MICG an incentive
performance fee for 2007 of approximately $337,000 based on the purported
unrealiéed appreciation of the EPV shares from about $1.15 per share (the

price Venture paid for them) to $2.13 per share:

A) knew that $2.13 per share did not constitute a legitimate, justifiable, or
reasonable value to assign as the FMV of the shares, and/or knew they
had no proper or tenable basis upon which to claim that $2.13 per

share constituted a legitimate, justifiable or reasonable price to assign
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as the FMV of the EPV shares Venture owned for‘reasons including
(but not limited to):

» there was no public trading market for, or public trading in, EPV/,
common stock that esiablished its FMV;

173

o the $2.13 per share value was not supported by actual transaction
in the stock of which they had knowledge;

o the shares Venture owned were subject to restrictions on resale;

» they had not valued the shares in accordance with the terms of the
Venture PPM dated December 1, 2007 (as set forth in Paragraph
16 above) in that the shares were not valued by HPLC (Venture’s
auditor) or any other independent party;

e in addition to failing to value the shares in accordance with the
PPM, they did not retain or engage on behalf of MICG and/or
Venture any person or entity who was qualified and had no
material conflict of interest, to appraise the 1.8005 million shares
that Venture owned, as of December 31, 2007, using FMV as the
valuation standard and knowing the intended purpose of the
appraisal; '

» Venture owned an extremely small percentage of EPV’s total
outstanding common stock and its shares conferred no control over
EPV’s business operations or ability to exercise such control; and

o they knew $2.13 per share did not constitute an amount that they
had any viable prospect of receiving in an arm’s length sale to a
willing buyer with reasonable knowledge of relevant facts if they

~were to attempt to sell all or a portion of the shares, or had no
reasonable to believe they could receive that price in an arm’s
length transaction; and/or,

for reasons and based on circumstances including those set forth in (A)

above, acted in reckless disregard of their ethical, fiduciary and other

responsibilities to Venture's investors and exhibited reckless disregard

for whether $2.13 per share constituted a legitimate, justifiable or
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107.

108.

109.

reasenable price to assign to the shares and use as the basis for payir

MICG an incentive fee for 2007.

15

If, and to whatever extent that, Martinovich and MICG relied on JPL’s

December 2007 Valuation in valuing the EPV shares Venture owned at $2.13

per share beginning on about December 12, 2007, such reliance constituted
extreme departure from the standard of ordinary care required of member
firms and securities industry professionals, evinced extreme bad faith and/o
was in reckless disregard of their ethical and fiduciary responsibilities to
Venture and its investors under all relevant circumstances including but not
limited to those set forth in Paragraphs 34 and 106(A) above.

For reasons including those set forth in Paragraphs 34 and IQS(A) above, in
causing Venture to pay MICG management fees for 2007 that in wI:u:?mt were
based on values of $1.94 per share and $2.13 per share for EPV, which valu
they improperly, unreasonably and/or recklessly assigned to the shares, the

Respondents either 1) knew the management fees were excessive, or 2)

recklessly disregarded their ethical and fiduciary responsibilities to ensure the

management fees Venture paid MICG were premised on legitimate, justiﬂab!le

and reasonable asset values under a FMV standard.
For reasons including those set forth in Paragraphs 34 and 106(A) above, in

causing Venture to pay MICG management fees totaling about $87,200 for

calendar year 2008 (which were paid at various times during 2008 including

on December 30 and 31 as alleged in Paragraph 57 above), that were in part

based on value for EPV of $2.13 per share for EPV, which value they
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0.

Misuse of Funds Arising from Illegitimate EPV Share Values Assigned in 2007

111.

112.

113,

- its investors {who were MICG customers), in connection with paying

improperly, unreasonably and/or recklessly assigned through most of 2008 to
the shares, the Respondents either 1) knew that the management fees were
excessive, or 2) recklessly disregarded their ethical and fiduciary
responsibilities to F;nsure the management fees Venture paid MICG were
premised on legitimate, justifiable and reasonable asset values under a FMV
standard. .

By breaching their fiduciary duties and ethical responsibilities to Venture anTl

incentive and management fees, Martinovich and MICG violated NASD
Conduct Rule 2110 insofar as the conduct occurred before December 15, 2008
and violated FINRA Rule 2010 insofar as the conduct occurred after

December 14, 2008.
SECOND CAUSE OF ACTION — MARTINOVICH AND MICG

(NASD Conduct Rules 2330(a) and 2110)

ey

The Department realleges and incorporates by reference paragraphs 1 througl

103 above.

[}

At the times relevant herein, Venture maintained a securities acoount at MICY
and was an MICG customer, and all Venture Unit owners maintained a
securities account at MICG and were MICG customers.

Martinovich and MICG, in raising the value assigned to Venture’s 1.8005
million EPV shares to $1.94 per share in October 2007, and in subsequently
raising the value assigned to the shares to $2.13 pef share in December 2007,

contrived excessive and unwarranted share values in order to create an
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114.

Improper Valuation of Venture Assets as of December 31, 2008 Giving Rise to
Improper Incentive and Management Fee Payments to MICG in 2008, 2009 and 2010

115.

116.

ostensibly legitimnate basis for Venture to pay MICG a substantial incentive
fee for 2007 that MICG was not entitled to receive, and in order to increase,
improperly and in bad faith, the amount that MICG would receive from
Venture as management fees above what MICG was entitled to receive,
Moreover, MICG was not entitled to most or all of the approximately
$337,000 it received fro;n Venture as a 2007 incentive fee, and MICG was not
legitimately entitled to a substantial portion of the total management fees it
received from Venture for 2007, because those fees (incentive and
management) were based on illegitimate and excessive EPV share values.
By misusing customer funds, Martinovich and MICG violated NASD Condyct

Rules 2330(a) and 2110.

THIRD CAUSE OF ACTION — MARTINOVICH AND MICG

(FINRA Rule 2010)

The Department realleges and incorporates by reference paragraphs 1 t_h:ougﬁ
103 above.

Martinovich and MICG, in valuing, or causing to be valued, the 1.8005
million EPV shares that Venture owned (or cﬁusing the shares to be valued) at
$2.88 per share as of December 31, 2008 and in causing Venture to pay MIQG
an incentive performance fee for 2008 that was in substantial part based on the
purported unrealized appreciation of the EPV shares from $2.13 per share as

of December 31, 2007 to $2.88 per share as of December 31, 2008:
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knew that $2.88 per share did not constitute a legitimate, justifiable,
reasonable value to assign as the FMV of the shares, and/or knew thI
had no proper or tenable basis upon which to claim that $2.é8 per
share constituted a legitimate, justifiable or reasonable price to assign
as the FMV of the shares for feasons including (but not limited tq):

o there wasno pui::lic trading market for, or public trading in, EPV
common stock that established its FMV,

¢ the $2.88 per share value was not supported by actual transactions
in the stock of which they had knowledge;

» they had not valued the shares in accordance with the terms of the
Venture PPM dated December 1, 2007 (as set forth in Paragraph
16 above) in that the shares were not valued by HPLC or any other
independent party;

» in addition to failing to value the shares in accordance with the
PPM, they did not retain or engage on behalf of MICG and/or
Venture any person or entity who was qualified and had no
material conflict of interest, to appraise the 1.8005 million shares
that Venture owned, as of December 31, 2008, using FMV as the
valuation standard and knowing the intended purpose of the
appraisal;

» they had knowledge of a contemporangous offer on behalf of one
or more EPV shareholders to sell a substantial quantity of EPV
shares to MICG at or about $0.90 per share;

* Venture owned an extremely small percentage of EPV’s total
outstanding common stock and its shares conferred no control over
EPV’s business operations or ability to exercise such control;

e they knew $2.88 per share did not constitute an amount that they
had any viable prospect of receiving in an arm’s length sale to a
willing buyer with reasonable knowledge of relevant facts if they
were to attempt to sell all or a portion of the shares, or had no
reasonable tp believe they could receive that price in an arm’s
length transaction;

e they did not obtain and consider, in establishing the value, any
documents such as EPV financial statements as of December 31,
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2008 (or any other date) that contained information concerning ifs
actual business status and financial results; and/or

» they had solicited JPL, through a third party, to raise arbitrarily apd
without any reasonable basis, his purported opinion regarding the
per share value of EPV stock as of December 31, 2008 to meet
their needs and serve their self-interest; and/or,

B) for rcasfms and based on circumnstances including those set forth in {A)
above, acted in reckless disregard of their ethical, fiduciary and other
responsibilities to Venture’s investors and exhibited reckless disregard
for whether $2.88 per share constituted a legitimate, justifiable or

‘reasonable value to assign to the shares and use as the basis for paying
MICG an incentive fee for 2008.

117. If, and to whatever extent that, Martinovich and MICG relied on JPL’s
January 2009 Valuation in valuing the EPV shares Venture owned at $2.88
iJer share as of December 31, 2008 and in determining the incentive fee thaf
Venture owed MICG for 2008, such reliance constituted an extreme departure
from the standard of ordinary care required of member firms and securities
industry professionals, evinced extreme bad faith and/or was in reckless
disregard of their ethical and fiduciary responsibilities to Venture and its
investors under all relevant circumstances including but not limited to those
set forth in Paragraph 83 above,

118. Martinovich and MICG, in valuing, or causing to be valued, Venture’s
ownership interest in GSDP at $6 million as of D;ecember 31,2008, and in

causing Venture to pay MICG an incentive performance fee for 2008 that was
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in substantial part based on the purported unrealized gain of $1 million on

Venture’s ownership interest in GSDP through 2008:

A)

knew that $6 million did not constitute a legitimate, justifiable, or

reasonable value to assign to Venture’s 50,000 GSDP Series A Units

and/or had no proper or tenable basis upon which to claim that $6

million constituted a legitimate, justifiable or reasonable value to

. assign as the FMV of the 50,000 Series A Units for reasons including

(but not limited to):

]

there was no public frading market for, or public trading in, the
Series A Unifs that established their FMV;

the $6 million value was not supported by any actual transactions
in the Series A Units of which they had knowledge;

Venture’s Series A Units were subject to substantial restrictions gn

resale;

they had not valued the Series A Units in accordance with the

Venture PPM dated December 1, 2007 (as set forth in Paragraph
16 above) in that the shares were not valued by HPLC or any othq
independent party;

in addition to failing to value the Series A Units in accordance wi
the PPM, they did not retain or engage on behalf of MICG and/or
Venture any person or entity who was qualified and had no
material conflict of interest, to appraise the 50,000 Series A Units
that Venture owned, as of December 31, 2008, using FMV as the
valuation standard and knowing the intended purpose of th

appraisal; -

they knew GSDP was continuing te offer unissued GSDP Series A

Units for sale at the original per unit price and disregarded the

impact such offers would have on the price Venture could receive

if it sought to sell its Series A Units;

they knew or in the exercise of reasonable diligence should have

known that they had not used the correct percentage ownership that

Venture's 50,000 Series A Units represented; and/or
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119,

120.

» they had no reasonable basis to Believe that $6 million constituted
an amount that they had any viable prospect of receiving for the
50,000 Series A Units in an arm’s length sale to a willing buyer
with reascnable knowledge of relevant facts; and/or,

B) for reasons and based on circumstances including those set forth in {(4)
above, acted in reckless disregard of their ethical, fiduciary and other,
responsibilities to Venture’s investors and exhibited reckless disregand
for whether $6 million constituted a legitimate, justifiable or
reasonable value to place on the Series A Units and use as the basis for
paying MICG an incentive fee for 2008.

For reasons including those set forth in Paragraph 116(A) ebove, in causing

Venture to pay MICG management fees totaling over $91,500 for calendar

year 2009, and in apparently charging Venture management fees for the first

quarter of 201 Q, that were in whole or part based on the $2.88 per share value
that they had improperly, unreasonably or recklessly assigned to Venture’s

EPV shares effective as of December 31, 2008, the Respondents either 1)

knew the management fees were excessive, or 2) recklessly disregarded thein

ethical and ﬁu:iuciary responsibilities to ensure the managemént fees Venture
paid MICG were fair, reasonable and premised on legitimate asset values
under a FMV standard.

For reasons including those set forth in Paragraph 118(A) above, in causing

Venture to pay MICG management fees totaling about $91,500 for calendar

year 2009, and in apparently charging Venture management fees for the first

quarter of 201 0, that were in whole or part based on the $6 miilion value that
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121,

Misuse of Funds Arising from [llegitimate Asset Values Assigned at Year-End 2008

122,

123,

| addition, in assigning a value of $6 million to Venture’s 50,000 GSDP Serieei

)

they had assigned to Ventare's investment interest in GSDP effecﬁve |
December 31, 2008, the Respondents either 1) knew the management fees
were excessive, or 2) recklessly disregarded their ethical and fiduciary
responsibilities to ensure the management fees Venture paid MICG were faér,

reasonable and premised on legitimate asset values under a FMV standard.

By breaching their fiduciary duties and ethical responsibilities to Venture and
its investors {who were also MICG customers), Martinovich and MICG

violated FINRA Rule 2010.
FOURTH CAUSE OF ACTION — MARTINOVICH AND MICG
(NASD Conduct Rule 2330(a) and FINRA Rule 2010)

The Department realleges and incorporates by reference paragraphs 1 through

103 above.

Martinovich and MICG, in raising the value assigned to Venture’s 1.8005
million EPV shares to $2.88 per share in January 2009 effective as of

December 31, 2008, contrived an excessive and unwarranted value in order tb
create an ostensibly legitimate basis for Venture to pay MICG a substantial
incentive fee that MICG was not entitled to recei\;'e, and in order to increase,
improperly and in bad faith, the amount that MICG would receive from

Venture as management fees above what MICG was entitled to receive. In

A Units effective as of December 31, 2008, Martinovich and MICG contrivetfl

an excessive and unwarranted value for the Series A Units in order to create
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124,

Misuse of Funds Based on Failing to Repay Venture the Amount by which the Estimated

125,

126,

- The Department realleges and incorporates by reference paragraphs 1 through

After determining that the actual amount Venture owed MICG as an incentive

performance fee that for 2008 was about $428,000 (not $450,000 as initially

an ostensibly legitimate basis for Venture to pay MICG a substantizl incentive
fee that MICG was not entitled to receive, and in order to increase, improperly
and in bad faith, the amount that MICG would receive from Venture as
management fees above what MICG was entitled to receive. MICG was not,
entitled to most or all of the approximately $450,000 it received from Venture
on December 31, 2008 as a 2008 incentive fee, and MICG was not entitled t¢
a substantial portion the total amount of management fees it received from
MICG for 2008, because those fees (incentive and management) were based
on an illegitimate and excessive EPV share value and/or an illegitirnate and
excessive value assigned to the GSDP Series A Units,

By misusing customer funds, Martinovich and MICG violated NASD Conduct

Rule 2330(a) and FINRA Rule 2010.
FIrTH CAUSE OF ACTION — MARTINOVICH AND MICG

2008 Incentive Fee Exceeded the Final Actual Fee
(NASD Conduct Rule 2330(a) and FINRA Rule 2010)

103 above.

estimated and as paid on December 31, 2008), MICG and Martinovich
immediately became subject to a legal, ethical and/or fiduciary duty to return
to Venture, and its investors, the approximately $22,000 that Venture had

overpaid MICG, Martinovich however failed, for a period of about seven
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127.

128.

months, to take any effective action to cause MICG to repay Venture the
excessive amount MICG had received on about December 31, 2008 as a 2008
incentive fee. Moreover, until the events set forth in Paragraph 128 below
occurred, Martinovich did not make, or cause 10 be made, any accounting
entries in MICG’s or Venture’s records to establish or reflect that MICG owed
Venture approximately $22,000 and he did not create any documents
memorializing the liability.

Instead of retunling the funds, Martinovich and MICG improperly and
wrongfully retained possession of the funds and wrongfully used or disposed
of them in MICG’s operations or othcnvise, unti! ahout October 31, 2009,
when he finaily took action, or caused action to be taken, concerning the
overpayment as detailed in the next paragraph.

On about October 28, 2009, FINRA staff sent the Respondents a letter
requesting information pursuant to FINRA Rule 8210, Among other things,
the letier requested (at paragraph 44) information concerning the
approximately $22,000 by which Venture had overpaid MICG including
documents evidencing the return of the funds. On about November 36, 2009,
Respondents submitted to FINRA {among other documents) three pages
purporting to show po;tions of MICG’s and Venture's General Ledger Detail
Report. The three pages contained a number of accounting entries (which had
been highlighted), all dated 10-31-09 and all with the comment “To Deduct
Ovrpmﬁt of Venture Inceqtive E." The entries on the documents showed a

credit of about $22,152.02 to a MICG commissions receivable General Ledger
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129,

Misuse of Funds Based on Failing to Repay Venture the Portion of the Estimated 2008
Incentive Fee Attributable to Using an Erroneous GSDP Ownership Percentage
(NASD Conduct Rule 2330(a) and FINRA Rules 2150¢a) and 2010)

130.

131.

account and showed several debits totaling $22,152.02 to about four Venture
General Ledger accounts. In a letter to FINRA staff dated November 30,
2009, Martinovich explained, regarding FINRA’s request about the

overpayment, that the fee adjustment was recognized “in October™ and that,

“MICG was due management fees in excess of the amount and offset the
payable and the receivable accounts.”
By misusing customer funds, Martinovich and MICG violated NASD Condyct

Rule 2330(a) and FINRA Rule 2010,

S1XTH CAUSE OF ACTION — MARTINOVICH AND MICG

The Department realleges and incorporates by reference paragraphs 1 throug’h
103 above,
On about March 18, 2009, when Martinovich received the letter dated March

17, 2009 and the Form K-1 and other documents enclosed with it from

GSDP’s manager, which disclosed that Venture’s percentage interest in GSDP
and its share of profit as of December 31, 2008 were actually 11.9% (not 14%
as Martinovich had used to Vcalcﬁlare the amount Venture owed MICG as an
incentive fee for 2008), Martinovich and MICG immediately became subjec
to a legal, ethical and/or fiduciary duty to recalculate the 2008 incentive fee
using the correct percentage interest and return to Venture, and its investors,
the excessive amount Venture had paid MICG because they had used an

incorrect ownership percentage in calculating the fee. Martinovich, however,
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132.

133.

134.

- any action, to repay the excessive amount (approximately $179,000) that

failed to take any action, and to the date of this Complaint he has failed to t%ke

MICG received from Venture because he used an incorrect GSDP ownership

percentage in calculating the 2008 incentive fee. In addition, Martinovich did

not make or cause to be made, and to the date of this Complaint he has not
made or caused to be made, any accounting entries on MICG’s or Venture’s

records to establish or reflect that MICG owes Venture those funds. He alsq

has not created or caused to be created any documents memorializing the debt.

Instead of rétuming the funds, Martinovich and MICG improf)erly and
wrongfully retained possession of the funds and/or wrongfully used or
disposed of them in MICG’s operations or otherwise.

Moreover, despite knowledge of the documents reﬂecting that Venture’s
ownership interest in GSDP as of December 31, 2008 waz only 11.9%,
M.artinovich and MICG, by their actions and conduct, have manifested that
they have no intention of returning the funds to Venture but intend to retain
and use the funds permanently for their benefit.

By misusing customer funds, Martinovich and MICG violated NASD Condu
Rule 2330(a) and FINRA Rule 2010 insofar as the conduct occu;red before
Decernber 15, 2009 and violated FINRA Rules 2150(a) and 2010 insofar as

the conduet occurred after December 14, 2009.
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Causing Materially False Account Statements to Be Sent to Venture Investors
(Exchange Act Section 17(a) and Rule 17a-3 thereunder as to MICG,

135.

136.

137.

138.

SEVENTH CAUSE OF ACTION — MARTINOVICH AND MICG

NASD Conduct Rules 3110 and 2110 and FINRA Ruie 2010)
The Department realleges and incorporates by reference paragraphs 1 through

103 above.

From about June 2007 through about April 2010, tﬁe Respondents caused
FCC to send monthly (or other periodic) account statements to MICG
customers who owned Venture that were materially false and misleading as
detailed below.

From about June 2007 through about April 2010, the Respondents caused
FCC to generate and send monthly account statements to Venture Unit owners
that reflected, on all Unit owners’ account statements, a constant estimated
value of $1.00 of for Venture’s Units (only Class A Units were issued),
From about January 2008 to about January 2009, Martinovich and MICG
caused FCC to generate and send monthly account statements to Venture Unit
owners that reflected a figure for the number of Venture Units o-wned and a
figure for the estimated total value or estimated market value of those Units,
During the specified period, in providing FCC those figures for each Venture
investor, the Respondents based the figures on, and calculated them using,
$2.13 per share as the FMV of Venture’s 1.8005 million EPV shares.
However, for the reasons.and based on the circumstances set forth above, the
Rcspondents knew that value was not established in accordance with
Venture’s PPMs and its Operating Agreement, and they either knew that

$2.13 per share did not constitute a legitimate, justifiable or reasonable value
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139.

to assign as the FMV of the shares or assigned that value in reckless disregqrd
for whether it constituted a legitimate, justifiable or reasonable value for ths
shares. As a result, the account statements sent to Venture Unit owners during
the specified period were materially false and misleading in that the
statements reflected an Estimated *“Market Value” that was excessive and/or
based on an EPV share value for which there was no bona fide support.
From about February 2009 to abouf April 2010, the Respondents caused FCC
to generate and send monthly account statements to Venture Unit owneré thTt
reflected figures for the number of Venture Units owned and the estimated

market value of those Units. During the specified period, in providing FCC

those figures for each Venture investor, the Respondents based the fi gures OT,
and calculated them using, $2.88 per share as the FMV of Venture’s 1.8005
million EPV shares. However, for the reasons and based on the circumstances
set forth in above, the Respondents knew that value was not established in
accordance with Venture’s PPMs and its Operating Agreement, and, at some;
or all times during the period, they either knew that $2.88 per share did not
constitute a legitimate, justifiable or reasonable value to assign as the FMV GF
the shares or assigned that value in reckless disregard for whether it

constituted a legitimate, justifiable or reasonable value for the shares. Asa
result, the account statements sent to Venture Unit owners during the specified
period were materially false and misleading in that the statements reflected an
estimated market value that was excessive and/or based on an EPV share

value for which there was no bona fide support.
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141.

In addition, for the period from about February 2009 to about April 2010, 4\6
figures for the number of Venture Units an investor owned and the estimated
market value of those Units shown on the account statements that FCC sentto
Venture Unit owners were based on, and calculated using, $6 million as the!
FMYV of Venture's investment in GSDP. However, for the reasons and basad
on the circumstances set forth above, the Respondents knew that value was
pot established in accordance with Venture’s PPMs and its Operating
Agreement, and, at some or all times during the period, they either knew $6
million did not constitutera legitimate, justifiable or reasonable value to assign
as the FMV of the Venture’s investment in GSDP or assigned that value in
reckless disregard for whether $6 million constituted a legitimate, justifiable
or reasonable valug for the investment interest. As a result, the account
statements FCC sent to Venture Unit owners were independently materially |
false and misleading in that the statements reflected an estimated market value
that was excessive and/or based on a value assigned to the GSDP investment
for which there was no bona fide support.

By causfng false and misleading account statements to be sent to Venture
investors, MICG violated Section 17(a) of the Exchange Act and Rule 172-3
thereunder, Martinovich and MICG violated NASD Conduct Rules 3110 and
2110 insofar as the conduct occurred before December 15, 2@8, and they
violated NASD Conduct Rule 3110 and FINRA Rule 2010 insofar as the

conduct eccurred after December 14, 2008.
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142,

143.

144.

EIGHTH CAUSE OF ACTION — MARTINOVICH AND MICG
Fraud in Connection with the Purchase and Sale of Venture Units
(Exchange Act Section 10{b) and Rule 10b -5 thereunder,
NASD Conduct Rules 2120 and 2110 and FINRA Rules 2020 and 2010)

The Department realleges and incorporates by refer?nce paragraphs | through
103 above. |
From about June 2007 to about May 11, 2009, in conneciion with purchases
and sales of Venture Units, the Respondents, by use of the means or
instrumentalities of interstate commerce, or the mails, made untrue statemenjs
of a material fact and omitted to state material facts, and engaged in acts,
practices or courses of business which operated as a fraud or deceit upon
purchasersxof Venture Units, all as more fully set forth below.
From about June 2007 through about November 30, 2007, the Respondents
offered and sold Venture units to investors pursuant to, and they provided
prospective investors, the Venture PPM dated January 1, 2007. Beginningl
| about Decembef 1, 2007 and at all times thereafter through at least May 11,

2009, the Respondenté offered and sold Venture units to investors pursuant to,

w

and they provided prospective investors, the Venture PPM dated December |
2007. The Venture PPM’s contained untrue statements of material fact

including but not limited to:

¢ Both PPM’s falsely stated that assets including securities would be valued
at FMV in determining the fund’s NAV;

¢ The December 1, 2007 PPM falsely stated that illiquid, non-marketable

assets held in Venture would be valued by the fund’s auditor, identified
therein as HPLC,
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¢ The December 1, 2007 PPM stated that the fund’s anditor, in valuing
illiquid, non-marketable assets, would use independent discretion and
research, thereby falsely stating, implying and leading investors to belieye
that in valuing non-marketable assets the Respondents would retain or
engage independent parties to value such assets and/or would obtain asset
valuations that were conducted independently or by independent parties;

¢ Both PPMs falsely disclosed how the NAV per unit would be calculated or
determined in that the PPMs stated, in substance, that the NAV per unit
would constitute the total NAV of the fund (calculated valving assets at
FMYV) divided by the number of Units. In truth and actuality, the
Respondents intended to establish, and they established, $1.00 per Unit
the fund’s NAV and they maintained it constantly. This constant $1.00
Unit value effectively concealed how incentive fees and management fees
affected an individual Unit owner’s investment, specifically the respective
amount of such fees that were allocated to and paid by each Unit owner;
and

o Both PPMs falsely stated that the fund manager would be allotted an
Incentive Allocation of 20% of realized and unrealized gains on assets
heid in the fund, which plainly meant, and which any investor reasonably
would understood to mean, legitimate gains properly determined in
accordance with the terms of Venture’s PPMs and operating agreement
and, for non-marketable assets, employing and following legitimate and
proper valuation methods and standards, whereas the Respondents twice
knowingly or recklessly paid an Incentive Allocation to MICG based on
unrealized gains that were not premised on the FMV of Venture’s assets
but rather on gains that were illegitimate, unjustified and/or contrived.

in connection with the sales of Venture Units, the Respondents failed to
disclose material facts to investors, through the Venture PPMs or otherwise,

including but not limited to:

¢ Beginning about October 17, 2007 and afterward, that the value(s) they
had assigned to illiquid shares Venture owred of a non-publicly trading
company had not been assigned in accordance with Venture's Operating
Agreesment and PPM in that the assets were not valued at FMV;

» Beginning about December 12, 2007 and afterward, that the value(s) they
had assigned to illiquid shares Venture owned of a non-public company
had not been established or determined in accordance with Venture’s
Operating Agreement and PPM in that the assets had not been valued by
HPLC and the values had not otherwise been established or determined
independently or by independent parties;
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» Beginning about December 31, 2008 and afterward, that they had no

e Beginning about December 12, 2007 and thereafter, that there was no
legitimate, justifiable or reasonable basis for the value they had assigned
to the illiquid shares of a non-public company that constituted Venture's
principal asset;

» Bepinning about December 21, 2007 and afterward, that they had caused
Venture to pay an incentive fee of about $337,000 to MICG for 2007
based on a value they had assigned to illiquid shares of 2 non-public
company that had not been established in accordance with Venture’s

- Operating Agreement and its PPM dated December 1, 2007 and for which
there was no legitimate, justifiable or reasonable basis;

» Beginning about December 31, 2008 and thereafter, that they had caused
Venture te pay an incentive fee of about $450,000 to MICG for 2008
based on values they had assigned to two illiquid, non-publicly trading
securities that had not been valued by HPLC and had not otherwise been
determined or established independently,;

s Beginning about December 31, 2008 and afterward, that they had caused
Venture to pay an incentive fee of about $450,000 to MICG for 2008
based on an asset values that had not been established in accordance with
Venture's Operating Agreement and PPM dated December 1, 2007 in that,
among other things, the assets were not valued at FMV; and

legitimate, justifiable or reasonable basis for values they had assigned to
two illiquid, non-publicly trading securities Venture owned that
constituted the bulk of its assets.

By making material misrepresentations of fact and failing to disclose material
facts in connection with purchases and sales of Venture Units, Martinovich

and MICG willfully violated Section 10(b) of the Exchange Act and Rule

10b-5 thereunder, violated NASD Conduct Rules 2120 and 2110 insofar as

their conduct occurred before December 15, 2008, and violated FINRA Rules

2020 and 2010 insofar as their conduct occurred after December 14, 2008.
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NINTH CAUSE OF ACTION — MARTINOVICH

Unsuitable Recommendation and Failure to Disclose Material Facts
(Exchange Act Section 10(b) and Rule 10b-5 thereunder,
NASD Rules 2310, 2120 and 2110, NASD IM-2310-2 and
FINRA Rules 2020 and 2010)

147.  The Department realleges and incorporates by reference paragraphs 1 through
103 above.

148. In recommending to MW on or about December 5, 2008 that he invest in
Venture, and in effecting MW’s 375,000 purchase of Venture in December
2008, Martinovich did not have reasonable grounds for believing that an
investment in Venture was suitable for MW based on facts and information
known to him (Martinovich). Martinovich had no reasonable grounds for
believing the purchase of Venture was suitable for MW based on or for
reasons including: MW’s age; MW was not an accredited investor; Venture
was a high-risk investment that was inconsistent with MW’s investment
objectives and investment needs; an investment in Venture was highly
illiquid; the recommended purchase occurred in an IRA; and, MW had
previously invested a substantial amount in another MICG hedge fund
(MICGP) which he still owned, so the recommended purchase caused hedge
fund investments to become an unsuitably high percentage of MW’s
investment portfolio. |

149. Martinovich, in recommending, inducing and effecting MW's purchase of
Venture, did so by means of deceptive or fraudulent devices, or engagcd. in
deceptive or fraudulent conduct, _in that he failed to disclose material facts to

MW (beyond those alleged in Cause Eight above) about his (Martinovich’s}
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‘Martinovich violated NASD Conduct Rules 2310 and 21 10, IM-2310-2, and

self-interest in the recommended purchase arising from his intended use of
MW’s funds. Specifically, Martinovich failed to disclose to MW:

¢ that once Venture received his funds, he (Martinovich) intended to use and
apply the funds immediately (or cause them to be applied) to pay MICG
an incentive fee and/or to pay it management fees from which he
(Martinovich) would derive, direct and/or indirectly, financial and other
benefit(s);

¢ that Venture did not have, or readily have, the means or ability, absent
receiving funds from the sale of additional Units to investors like MW, to

pay the incentive fee and management fees that he (Martinovich) intended
to cause Venture to pay on or about December 31, 2008;

» that the incentive fee and management fees that he intended to cause
Venture to pay to MICG using MW’s funds were based on and calculated
using asset values for two illiquid securities, which collectively constituted
the bulk of Venture’s assets, that had not been determined or established
by Venture’s auditor and had not otherwise been established
independently and objectively but that he {Martinovich) had determined;
and,

» that he (Martinovich) had no bona fide documentary or other support for
the values he had assigned to the two assets and had no legitimate or
reasonable basis for the asset values.

By recommending and effecting an unsuitable purchase of Venture to MW,

FINRA Rule 2010 (insofar as his conduct occurred afier December 14, 2008)
and, by failing to disclose to MW, in recommending the purchase, his self-
Interest in the transaction, Martinovich willfully violated Section 10(b) of the
Exchange Act and Rule 10b-5 thereunder, violated NASD Conduct Rules
2120 and 2110 insofar as his fraudulent conduct a]lcécd in this cause occurred
before December 15, 2008, and violated FINRA Rules 2020 and 2010 insofar
as his fraudulent conduct alleged in this cause occurred afier December 14,

2008.
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RELIEF REQUESTED
WHEREFORE, the Department respectfully requests that the Panel:

A. order that one or more of the sanctions provided under FINRA Rule
8310(a} he imposed, including that the Respondents be required to
disgorge fully any and all ill-gotten gains and/or make full and complete

restitution, together with interest.

B. order that the Respondents bear such costs of the proceeding as are
deemed fair and appropriate under the circumstances in accordance with
FINRA Rule 8330.

C.  make specific findings that Martinovich and MICG willfully violated
Section 10(b) of the Exchange Act and Rule 10b-5 thereunder and that
MICG willfully violated Section 17(a) of the Exchange Act and Rule

17a-3 thereunder.

FINRA DEPARTMENT OF ENFORCEMENT

Date: May 14, 2010 % }7 W
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Philadelphia, PA 19103
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