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Respondent is barred from associating with any FINRA registered firm in
any capacity for failing to respond to requests for information, in violation of
Procedural Rule 8210 aud Conduct Rule 2010. In fight of the bar, no farther
sanctions were imposed for Respondent’s failure to update his Form U4 to
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No appearance by or on behalf of Niels F. Rojas.

DECISION

L Introduction

The FINRA Department of Enforcement (“Enforcement”) filed the attached Complaint
with the Office of Hearing Officers on April 26, 2010, The Complaint charges Respondent Nicls
F. Rojas ("Rojas™} with: {1} failing to.update his Uniform Application for Securities Industry |
Registration or Transfer (“Form U4™) to disclose that he had been charged with two felonies, in-
violation of NASD Conduct Rule 2110, NASD Membership and Registration Rule Interpretive

Matenal (“IM™) 1000-1, and FINRA Conduct Rule 2010; and (2) failing to respond to two



requests for information FINRA staff issued in connection with FINRA’s investigation of the
facts and circumstances swrrounding his failure to disclose the felony charges, in violation of
FINRA Procedural Rule 8210 and FNRA Conduct Rule 2010." |

Rojas did not answer the Complaint. Accordingly, on August 17, 2010, Enforcement filed
_ a Motion for Entry of Default Decision and itnposiﬁon of Sanctions (“Default Motion™), together .
with the declaration of Hugh C. Patton (“Patton Decl.””) and 45 exhibits. For the reasons set
forth below, the Hearing Officer found Rojas in default and granted Enforcement’s Default

Moation.

IL Procledural History

On April 26, 2010, Enforcement served the Complaint and the First Notice of Complaintl
on Rojas by mailing them to his most recent address recorded in the Central Registration
Depository (“CRD™), as well as five altemate addresses. Enforcement sent each mailing by ﬁrst-. _
class mail a.nd certified mail, return receipt requested.’ The mailings sent to his CRD address |
were returned to Enforcement with notations indicating that the address was out of date. The
United States Postal Service provided Enforcement with a forwarding address in New Mexico.
Enforcement received conﬁmﬁtion of delivery for the certified mailing sent to I
_ The return receipt card indicates that the mailing was delivered on April 30,

2010 and that the person who signed the receipt did so as “agent” for the addressee.* However,

! Following the consolidation of NASD and the member regulation, enforcement, and arbitration functions of NYSE
Regulation into FINRA, FINRA began developing 2 new “Consolidated Rulebook” of FINRA rules. The first phase
of the new cunsolidated rules became effective on December 15, 2008. See FINRA Regulatory Notice 08-37 (Oct.
2008), Because the Complaint in this case was filed after December 15, 2008, the procedural rules that apply are
those that existed on December 15, 2008, The conduct rules that apply are those that existed st the time of the
conduct at issue. .

* Enforcement’s exhibits are labeled CX-1 through CX-43,
? Patton Dect. §] 7-16.
14 9 11(a); CX-7.



the signature on the return receipt card is illegible. The remaining mailings were returned to
Enforcement as undeliverable. Rojas did not answer or otherwise respond to the Complaint.

On May 27, 2010, Enforcement served a Second Notice of Complaint on Rojas by
mailing it to seven addresses: his CRD address; the five original alternate addresses; and a sixth
alternate address.® In addition, on July 14, 2010, Enforcement served the Second Notice of
Coﬁlplaint on Rojas at the forwarding address in New Mexico supplied by the United States
Postal Service. Enforcement sent each mailing by first-class mail and certified mail, return
receipt requested. The mailings sent to his CRD address were returned to Enforcement with
notatiéns that the CRD address was out of date.’ The mailings sent to the six altématé addrgsses
were returned to Enforcement with ﬁotatiuns indicating that the addresses were not valid.®

To date, Rojas has not answered of otherwise responded to the Complaint.®

On July 15, 2010, the Office of Hearing Officers issued an order setting a deadline for
Enforcement to file a motion for entry of a defanlt decision, which Enforcement filed on August
17, 2010. Rojas did not file a response to the Default Motion.

Based on Rojas’s default, the Hearing Officer deemed the allegations in the attached

Complaint admitted pursuant ta Rules 9215(f) and 9269(a).

S1d.

® Patton Decl. T} 18-19. Enforcement had overlooked the sixth alternate address when it served the First Notice of
Complaint. Patton Decl. § 16. Nonetheless, the Hearing Officer finds that Enforcement properly served Rojas with
the First Notice of Complaint because this address was not his last known residential address. See FINRA Rule
9134(b)X(1}. Enforcement had sent a Wells notice to Rojas at thiz address before it filed the Complaint. The Unitad
States Postal Service returned the mailing as undelivetable. In addition, there is a note on the retumed mailing that
states Rojas had “moved 5 years ago.” CX-31.

7 Patton Decl. § 21.
¥ 1d 1§ 22-28.
* id. 130



ITII.  Findings of Fact and Cenclusions of Law

A, } Background

Rojas entered the securities industry in June 2008 when he was employed by Merrill
Lynch, Pierce, Fenner & Smith Fncorporated (“Mexrill Lynch”), a FINRA registered firm. On
Seplember 17, 2008, he registered with FINRA as a General Securities Representative.”

On or about December 18, 2008, Merritl Lynch received an anonymoué telephone call on
its ethics hotline. The caller stated tha Rojas had been a.rreéted and gave Merrill Lynch the
criminal case number." On December 29, 2008, Rojas resigned from Merrill Lynch.

On January 2, 2009, Merrill Lynch submitted an Amended Uniform Termination Notice
for Securities Industry RegjsﬁaﬁOn (“Form U5™) \.vith FINRA on Rojas’s behalf. The amended
Form U-5 disclosed the criminal action. Upon receipt of the amended Form U-5, FINRA
terminated his registration effective January 2, 2009."

B.  Jurisdiction

FINRA has jurisdiction over this disciplinary proceeding, putsuant to Article V, Section 4
of FINRA’s By-Laws, because (1) the Complaint was filed within two years after January 2,
2009, the date FINRA terminated Rojas’s registration, and (2) the Complaint charges him with
misconduct that occurred while he was associated with a FINRA member firm, and with failing
to respond to Enforcement’s requests for information made during the two-year period following

the termination of his FINRA registration."

0 £X-1, at 3-4.
" Compl. 7 11.
2 (x.1, at 4.

" See Article V, Sec. 4(a), FINRA By-Laws, available af www.finra org/Rules (then follow “FINRA Manual”
byperliok to “Corporate Qrganization: By-Laws™).



C. Failure to Amend Form U4

The First Cause of Action alleges that Rojas failed to amend his Form U4 to disclose that
he had been arrested on October ﬁ'.4, 2008, and charged with two felonies: assault and battery
upon a police officer; and assault and battery upon an emergency medical technician." On
December 23, 2008, Rojas waived his right to a jury trial, and on January 26, 2003, he entered a
plea of nolo contendere to both felony charges.” On Mamh 23, 2009, the District Court of Tulsa.
Cm;nty, Oklahoma, accepted Rojas’s plea without entering a judgment of guilt and placed him °
on a deferred sentence for three years.'

Pursuant to Article V, Section 2(c) of FINRA’s By-Laws, Rojas was required to amend
his Form U4 “not later than 30 days after léming of facts or circumstances gwmg rise to the
amendment.” At the time in question, Form U4 Question 14A.(1) asked applicants whether they
have ever been charged with any felony. Rojas had answered “No” to this question when he
applied for registration through Merrill Lynch on July 16, 2008. Rojas never gmended his Form
U4 to disclose the felony charges filed against him in October 2008.

- NASD Conduct Rule 2110 and IM-1000-1 require associated persons to disclose
accurately and fully information required in the Form 14 and {o observe high standards of
commercial honor and just and equitable principles of trade.” FINRA uses the Form U4 to
screen and monitor applicants seelkting to participate in the securities industry.”® “[T]he candor

and forthrightness of applicants is critical to the effectiveness of the screening process™ because

M CX-38.
'S Patton Decl. § 42; CX-35, at 7.
% Patton Decl. § 43.

17 “Because of the importance that the industry places on ful and aceurate disclostre of information required by the
Form U4, we presume that essentially all the information that is reportable on the Form U4 is material.” Department
of Enforcement v. Knight, No. C10020060, 2004 NASD Discip. LEXIS 5, at "'1\3-14 {NAC Apr. 27, 2004).

¥ Department of Enforcement v. Zayed, No. 2006003834901, 2010 FINRA Discip. LEXIS 13, at *10 n.8 (NAC
Aug, 19, 2010). '



the Fionn U4 is used by FINRA. and other self-regulatory organizations, state regulators, and
i:rokcr—dealers to determine and monitor the fitness of securities professionals.” A Form U4 that
is inaccurate or incomplete s0 as to be misleading may be deemed to be conduct inconsistent
with just and equitable principles of trade in violation of Conduct Rule 2110.”° -

| Based on the allegations in the Complaint, the Hearing Officer finds that Rojas violated
NASD Conduct Rule 2110, FINRA Conduct Rule 2010, and IM-1000-1 by not upd'atiné his
Form U4 to disclose that he had been charged with two felonies.”

D. Hailure to Provide Information and Documents

- The Second Cause of Action alleges that Rojas failed to respond to two requests for
information and documénts FINRA staff sent to him pursuant to FINRA Rule 8210 in connection
with FINRA’s investigation of his arrest and felony charges disclosed in the Form U3
amendment Merrill Lynch filed on his behalf on January 14, 2009.

FINRA staff sent the first request to Rojas on February 5, 2009, by first-class and
“certified mail at his CRD address.” Rojas did not respond. |
FINRA staff sent the second request to Rojas on September 23, 2009, by first-class and
certified mail at his CRD address.” Rajas did not respond.
The facts alleged in the Second Cause of Action establish that Rojas violated FINRA -

Rules 8210 and 2010 by failing to respond to the staff’s requests for information.

* Guang Lu, Exchange Act Rel. No. 51047, 2005 SEC LEXIS 117, at *19-20 (Jan. 14, 2005), aff"d, 179 Fed. Appx.
702 (D.C. Cir. 2006).

 See IM-1000-1; Thomas R. Alton, 52 SE.C. 380, 382 (1995), petition for rev. denied, 105 E.3d 664 (9th Cir.
1996). .

# Enforcement did not allege that Rojas willfully failed to disclose the two felony charges on his Form U4, '
Therefore, the Hearing Officer did not find that he was subject to statutory disqualification, pursuant to Section
3(a}(39)(F) of the Securities Exchange Act of 1934.

2x41,
3 CxX-43.



IV. Sanctions

A. Failure to Respond to Requests for Information

For failing to respond to FINRA Rule 8210 requests for information, the FINRA Sanction
Guidelines provide that a bar should be “standard” when there is a complete failure to respond.* |
The Gujc}e]ines for failing to respond to requests fér information list principal considerations for
" adjudicators to assess in determining appropriate sanctions. Adjudicators are instructed to
consider “[w]hether the required information has been provided and, if so, {to] consider the
number of requests made, the time [Rojas] took to respond, and the degree of regulatory pressure
Tequired to obtain a response.” Adjudicators also consider the nature of the information requested
in assessing appropriate sanctions.”

The Hearing Officer finds that a bar from associating with any FINRA member firm in
alk capacities is an appropriately remedial sanction given the facts and circumstances, including a
lack of 'mitigating factors that would warrant a lesser sanction. The information the staff sbught
was ilﬁporta.m. Accordingly, the Hearing Officer will bar Rojas from associating with any
FINRA member firm in all capacities.

B. Failure to Amend Form U4

For filing a false, misleading or inaccurate Form U4 or failing to file necessary amendments

to a Form U4, the Guidelines recommend that an individual be fined from $2,500 to $50,000 and
suspended in all capacities for five to 30 business days. .[n' egregious cases, the Guidelines call
for consideration of a ‘suspcnsion in any or all capacities of up to two years, or a bar.” The

Guidelines also provide that in determining the appropriate sanction, adjudicators consider:

* FINRA Senction Guidclines 35, available ar wow, finra.org/sanctionguidelines.
2
fd

B at 7374,



(1) whether the information at issue was significant; (2) the nature of that information; and (3}
whether the respondent’s failure to disclose information resulted in a statutorily disqualified -
individual associating with a firm.”?

Here, the information that Rojas did not disclose on his Form U4 was,sigpiﬁcant. On the
other hand, Rojas was not statutorily disqualified and there is no evidence of harm. Under thc-se
circumstances, the Hearing Officer finds that it would be appropriate to fine Rojas 35,000 and
suspend him from assocfating with any member firm in any capacity for three months. H&wever, :
in light of the bar imposed upon Roj;s for his failure to provide information to FINRA, the

Hearing Officer does not impose a sanction for this violation.

V. Order

Rojas is barred from associating with any member firm in any capacity for failing to
respond to requests for information, in violatiqn of Procedural Rule 8210 and Conduct Ryle
2010, as alleged in the Second Cause of Action. The bar shall become effective immediately if
this Default Decision becomes the final disciplinary action of FINRA. In light of the bar, no
further sanctions were imposed for his failure to update his Form U4 to disclose that he had been

charged with two felonies, in violation of NASD Conduct Rpie 2118

(K

Hearmg Ofﬁcer

Copies to;

Niels F. Rojas (via overnight courier and first-class mail)
David M. Jaffe, Esq. (via electroric and first-class mail)
Mark P. Daver, Esq. (via électronic mail)

David R. Sonnenberg, Esq. (via electronic mail)

T at 3.



FINANCIAL INDUSTRY REGULATORY AUTHORITY (FINRA)
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DEPARTMENT OF EN’FDRCEMENT,

CDMPLAINANT,

DISCIPLINARY PROCEEDING
v “ NG, 2009 016 6146

NIxLs F. ROJAS, Hearing Officer
(CRID»NO. 555855,

RESPONDENT. COMPLAINT
The Department of Enforcement alleges:

Summary

Rojas acted in contravention of Article V, Section 2 of FINRAs By-Laws and
violated NASD Membership and Registration IM-1000-1, NASD Conduct Rule
2110, and FINRA Conduct Rule 2010, in that he failed td amend his Unifprm
Application for Securities Industry Registration or Transfer (“Form U4™) to
disclose that he had been charged on October 30, 2008 with two felony counts of

. assault and battery,

The firm through which he was registered at the time, Memill Lynch, Pierce,
Fenner & Senith, Inc. (BD No. 7691) (“Merrill Lynch™), only besame aware of the
matter on or about December 18, 2008 as a result of an anonymous teiephoﬁc call
to its Ethics Hotline, Rojas resigned from Merrill Lynch on or about December

30, 2008, and the firm filed a Uniform Termination Notive for Security Industry



Registration (“Form U5™) on his behaif on or about January 2, 2009, On January
14, 2009, Merrill Lynch filed an amendment to Rojas® Form US disclosing the

.

felony charges.
Rojas also violated FINRA Procedural Rule 8210 and FENRA Conduct Rule

2010, in that he failed to respond to the Staff’s requests for information sent on

February 5, 2009 and September 23, 2009.

Respondent

Rojas first became registered with FINRA as a general securities representative ‘
through an association with Merrill Lynch. He was registered through Merriil

Lynch from September 17, 2008 until January 2, 2009,

Rojas is not currently registered with 2 member firm, but remains subject to

FINRA's jurisdiction pursuant to FINRA Bylaws, Article V, Section 4.

- FIRST CAUSE OF ACTION
(Failure to Amend Form U4)
NASD Membership and Registration IM-1000-1,
. NASD Conduct Rule 2110, and FINRA Conduct Rule 2010

The Department realleges and incorporsates by reference paragraphs 1 through 5
above.

On October 24, 2008, Rojas was arrested in Oklahoma by the Tulsa Police
Department.

On October 30, 2008, Rojas was charged with two felony counts:

i. assault and battery upon a police officer in violation of 21 O.8. §649; and



1G.

11.

12,

I3.

14,

15.

ii. assault and battery on an emergency medical technician in violation of 21

Q.5. §650.5.

Pursuant to Asticle V, Section 2(c) of the FINRA By-Laws, Rojas was required to

amend his Form U4 by at {east December 1, 2008 — thirty days after being

charged with a felony.

Raojas did not amend his Farm U4, as required, or otherwise disclose ta Merrill

Lynch that he had been charged with a felony.

On or about December 18, 2008, Merrili Lynch received an anonymous telephone
catl to its Ethics Hotline. The calier stated that Rojas had been asrested and gave
the docket number for the criminal case: CF-2008-5392.

Merrilt Lynch, which had been unaware of the arrest before the telephone call,

confirmed the accuracy of the anonymous tip.
Rojas resigned from Merrill Lynch on or about December 30, 2008.

On or about January 2, 2009, Merrill Lynch filed 2 Form U5 on behalf of Rojas,

indicating that his termination was voluntary,

On January 14, 2009, Merrill Lynch filed an amendment to Rojas’ Form U3,
chianging the answer to the following question ~ Question 7(C)(2) - from “No” to

ibYes”.

While employed by or associated with your firm, or in
connection with events that cecurred while the individual
was employed by or associsted with your firm, was the
individual: .. . charged with any felony?



16.  The January 14, 2009 amendment to Rojas’ Form U5 includes a Criminai
Disclosure Reporting Page stating that Rojas was arrested and charged in the
District Court of Tu-lsa County, Case No. CF-2008-5392, 1o a felony count of
assauit and batlery upon a police officer and a felony count of assault and battery

on an emergency medical technician.

19. By reason of the foregoing, Rojas acted in contravention of Article V, Section 2
of FINRA's By-Laws and violated NASD Membership and Registration [M-

1000-1, NASD Conduct Rule 2110, and FINRA Conduct Rule 2010.



20.

2,

22.

23.

24.

25,

26,

22

SECOND CAUSE OF ACTION
(Failure to Respond to Reguests for Information)
FINRA Procedural Rule 3210 and FINRA Conduct Rule 2010

The Departrnent rcallegés and incorporates by reference paragraphs 1 through 19,

above.

On or zbout February 5, 2009, PINRA Staff sent a letter to Rojas pursuant to

- FINRA Procedural Rule 8210 (“First Request™, The First Request sought

information concerning the arrest and felony charges disclosed in the January 14,

2009 amendment to Form US filed by Merrill Lynch on Rojas’ behalf.

The First Request was sent by first class and certified mail to Rojas’ residential
address as listed in FINRA®s Central Registration Depository: 3037 S. Cincinnati

Avenue, Tulsa, OK 74114,
The First Request sent by first class mail was not returned to FINRA,

The First Request sent by cedified mail was returned to FINRA marked
“unciaimed.”
Rojas’ response to the First Request was due by February 19, 2009. Rojas hasnot

responded to date.

On or about September 23, 2009, the Staff sent a second request letter to Rojas
pursuant to FINRA Procedural Rule 8210 (“Second Request™), requesting the
same information as in the First Request. The Second Request was sent to the

same address as the Firs: Request, by regular and centified mail.

The Second Request sent by first class mail was not returned to FINRA,



28.  The Second Request sent by certified mail was remirned to FINRA marked

“anclaimed.”

29.  Rojas’ response lo the Second Request was due by October 7, 2009. Rojas has

not responded 1o date.

-30.  Based on the foregoing, Rojas violated FINRA Procedural Rule 8210 and FINRA

Conduct Rule 2010,

RELIEF REQUESTED
WHEREFORE, the Department respectfolly requests that the Panel:

A. order that one or more of the sanctions provided under FINRA Rule 8310(a),

including monetary sanctions, be imposed; and

B. order that the Respondent bear such costs of proceeding as are deemed fair and

appropriate under the circumstances in accordance with FINRA Rule 8330.

FINRA DEPARTMENT OF ENFORCEMENT
Date: Apiil 26,2010 %/ ( f%. %

Hugh C. Patton, Scnior Regional Counsel

David M. Jaffe, AVP and Regional Chief Counsel
FINRA Department of Enforcement

One Liberty Plaza

165 Broadway

New York, NY 10006

Tel: 212-858-3998, Fax: 212-858-4770

Email: hugh.patton@finra.org




