FINANCIAL INDUSTRY REGULATORY AUTHORITY
LETTER OF ACCEPTANCE, WAIVER AND CONSENT

NO 200901701 15—01

TO:  Department of Market Regulation
Financial Industry Regulatory Authority (“FINRA”)

'RE:  Penson Financial Services, Inc,, Respondent
Broker-Dealer
CRD No. 25866 -

Pursnant to FINRA Rule'9216 of FINRA’s Code of Procedure, Penson Financial Servioss; Inc,,
 (the “firm”) submiits this Letter of Acceptance, Waiver and Consent (“AWC”) for the purpose of

proposing a settlement of the alleged rule violations described below.

This AWC is submitted on

the condition that, if accepted, FINRA will not bring any future actions against the firm allegmg ‘

violations based on the same factual findings described herein.
L

" ACCEPTANCE AND-CONSENT

A.  Thefirm hereby accepts and consents, without admitting or denying the findings, and |

solely for the purposes of this proceeding and any other proceeding broughit by or on

behalf of FINRA, or to which FINRA is a party, prior to a hea

ing and without an _

i adjudication of any issue of law or fact, to the entry of the follgwing findings by FINRA: b

 BACKGROUND

The firm has been a-xil_ember of FINRA since November 27, 1990 and its registration

~ remains in effect. The firm has the following relevant prior

igciplinary history:

RELEVANT DISCIPLINARY HISTORY

On June 10, 2009, FINRA accepted an AWC in which the firmi

$27,500 including a $20,000 fine for Order Audit Trail Systemy
violations during the period from October 1, 2005 through July

was censured and fined
(“OATS") reporting

1, 2006. '

was censured and ﬁned

On May 21, 2008, FINRA accepted an AWC in which the firm
$15,000 for OATS violations during the period June 1; 2006

ough October 13, 2006.

On June 6, 2006, FINRA accepted an AWC in which the firm was censured and fined

$10,000 for OATS violations during the penod October 1, 260
- 2004.

20030170115 (wa)

through December 31,




.| fined $10,000 for OATS reporting violations during the periog

On October 13, 2005, FINRA accepted an AWC in which the

June 30, 2004.
SUMMARY

irm was censired and
| April 1, 2004 through

In connection with the 2009 Trading and Market Making S
- examination, 20090170115, the staff reviewed the items set f
- attached and incorporated by reference, primarily for trade da
- “review period”).

'FACTS AND VIOLATIVE CONDUCT]

. Dunng the review period, the firm, on 30 occasions, accep
equity security from another person, or effected a short sal
its own account, without (1) borrowing the security, or ent;

eillance (“TMMS”)

on Exhibit A, whichis =

September 8, 2009 (the

ed a short sale orderinan .~

ering into a bona-fide -

. , arrangement to borrow the security; or (2) having
the security could be borrowed so that it could be deliv

on the date delivery is

due; and (3) documenting compliance with SEC Rule 203(b)(1) of Regulation SHO,

“The conduct described in this paragraph oonsututes s€ep
SEC Rule 203(b)(1) of Regulation SHO.

During the review period, the firm failed in 46 instances to
.orders. The firm failed, prior to executing or permitting th

properly adjust open-
e orders to be executed, to -

reduce, increase or adjust the price and/or number of_shm‘eao_f such ordersby an

amount equal to the dividend, payment or distribution, on
was quoted ex-dividend, ex-rights, ex-distribution or ex-inf
~ (escribed in this paragraph constitutes separate and distinc]
,2010 and NASD Rule 3220.

inaccurate, incomplete, or improperly formatted data. S
include the special handling code and 12 reports contained

- and member type codes. The conduct described in this par

and distinct violations of FINRA Rule 7450.

The firm also consents to 'ﬂme impositinn of the follovﬁ'ng sanct
- A censire and fine of $27,500 comprised of a $7,500 fine for

violations; a $12,500 fine for NASD Rule 3220 violations and

- OATS reporting violations. ™ .

 The firm agrees to pay the monetary sanction(s) upen notice
accepted and that such payment(s) are due and payable. It has

Dunng the review period, the firm transmitted to OATS 13

e day that the security
erest. The conduct -~
 violations of FINRA Rule -

reports that contained _
ifically, one report did not
inaccurate account type
noraph constitutes separate

jons:

e SEC Rule 203(b)
$7.500 finé for the -

this AWC has been
ubmitted an Election of

- Payment form showing the method by which it proposes to pay the fine imposed.

The firm specifically and voluntarily waives any right to claim|
now or at any time hereafter, the monetary santtion(s)-imposed

The sanctlons imposed herein shall be effectiveona date set by

that it is unable to pay;
in this matter.
r FINRA staff.

L in an equity security for

le grounds to believe that

and distinct violations of . <



I

'WAIVER OF PROCEDURAL RIGHT.

The firm. specifically and voluntanly waives the following nghts
Procedure: '
A,  Tobhavea Complamt issued specifying ﬂle a]legat:ons agamst

- B.
wntmg,

To defend against the allegations in a disciplinary hearing befc

ed under FINRA'S Code of -+

the firm;

_ To be notified of the Complaint and have the opportunity to answer the allegahons in,

re 2 heating pillnel, to have

a written record of the hearing made and to have a written decision issued; and- .

" To appeal any such decision to the National Adjudicatory
the U.S. Securities and Exchange Commission and a U.S. Co

(Further, the firm specifically and voluntarily waives any right to claim
" General Counsel, the NAC, or any member of the NAC, in connection
body’s participation in discussions regarding the terms and conditions
consideration of this AWC, including acceptance or rejection of this A

The firm further specifically and voluntanly waives any right to claim:
ex parte prohibitions of FINRA Rule 9143 or the separation of functi

" or rejection.

il
" Rule 9144, in connection with such person’s or body’s participation in
. terms.and conditions of this AWC, or other consideration of this AWC

Co:ﬂ:ntcﬂ (“NAC”) and then to

of Appeals.

bias or prejudgment.ofthe -
with such person’s.or . -
of this AWC, or other * -
WC. S

at a person wolated the
prohibitions of FINRA -
discussions regarding the
; including its acceptance




m.
OTHERMATTERS | -

The firm understands that;

has been reviewed and accepted by the NAC, a Review Sub

" -A.  Submission of this AWC is voluntary and will not resolve kh(%mna“tta unless and untif it
Ofﬁce of Dlsmplmary Affairs (“ODA”), pursuant fo FINRA Rule 9216;

B.  Ifthis AWC is not awep’ced, its submiission will not be used as evidence toprove any of g

the allegatlons against the ﬁrm, and
C.  Ifaccepted:
. Y -fhisAWCwil]becomepartoftheﬁrm s permanent disciplinary record and may
.+ beconsidered in any future actions brought by or any other regulator .
agamst the firm; : : '

‘. -2, this AWC will be made available through FINRA's public dmclosuxe program in
* response to public inquiries about the firm’s disciphn]' ir record; :

- 3."  FINRA may make a public announcement concerning|this agreement and the:
- sub]ect matter thereof in accordance with FINRA Rulg 8313;and

- 4. The firm may not take any action or make or pm‘mlt to.be made any pubhc
statement, including in regulatory filings or otherwise,/denying, directlyor

indirectly, any finding in this AWC or create the impression that the AWC is -
without factual basis. - The firm may not take any position in any proceeding
broughtbyoronbehalfomeRA,ortowhmh is a party, that is
inconsistent with any péart of this AWC. Nothing int this provision affects the
firm’s right to take legal or factual positions in litigation or other legal

- proceedings in which FINRA 1is not a party.

D.  The finn may attach a Corrective Action Statement to this AWC that is a statement of -

- -demonstrable corrective steps taken to prevent future misconduict. The firm understands
that it may not deny the charges or make any statement that is inconsistent with the AWC
in this Statement. This Statement does not constitute factual of legal fmdmgs by FINRA,
nor doés it reflect the views of FINRA or its staff.

tteeoftheNAC orthe



The undersigned, on behalf of the Firm, certifies that a person duly agthorized to act on its behalf
has read and understands all of the provisions of this AWC and has given a full opportunity
‘to ask questions about it; that it has agreed to the AWC’s provisions yoluntarily; and that no - |
offer, threat, inducement, or promise of any kind, other than the set forth herein and the .
prospect of avoiding the issuance of a Complaint, has been made to induce the firm to submitit.

ST AT | o
Date _ . Pensony Financial Services, Inc.
: . : . BY:”;Q']‘.- [{(d/ o ' |

| Name: DALT N‘C—GUX/ S

Tile: _ENP/E

Reviewed by:

AttomeyName
Counsel for Respondent
Accepted by FINRA: | - Signed on behalf bf the _
- ‘ Director of ODA, by delegated authority
A—-—

Shilan AN AV

Date : Thomas R. Gira
‘ ' ' Executive Vice President
Department of Mr;et Regulation -




2009 TMMS Exam Samples
 Penson Financial Services, Inc.
Exam No.: 20090170115

R IR A

' Exhipit A

Sample

- Size le Description

566 Sale orders reviewed for comphance with SEC Rule 200(g,

long/short sale recarding

| requirements (551 customer/sponsored access client sale orfders and 15 proprietary sales)

223 Short Sales reviewed for compliance with SEC Rule 203(b)

security location .

- |: 7440 and 7450, and Nasdag Rules 6954 and 6955 requirements

requircments (218 customerlsponsorcd ACCESS chcnt short siles and 5 proprietary short 7
sales) .
57 | | Sell orders entered into the Nasdaq Erchange cxeoufion for compliance with
: Nasdag Rule 4755(a)(1)(A) long/short reporting requue;ﬁt?(l% customes/sponsored
access orders and 11 proprietary orders) - T
16 | | Buy and Sell orders entered into the Nasdaq Exchange execistion: systanforconmhance IR
with Nasdaq Rule 4611 capacity reporting requuements (16 sponsored access chent
orders)
", .
15 . 'Orders for'compliance with best execution requirements of NASD Rule 2320-- .-
81 1 | Open Limit orders to buy and/or open Stop orde:s to seli securities that traded ex-
' dividend for comphancc with NASD Rnlc 3220 and Nasdag Rule 4761 Co
66 | .OrdcrsinsecuﬁﬁuremﬁtedtobesubmittedtOOATSfor phancew:thFINRARuies .

62 | | Customer confirmations prepared and maintained in connection thh sclect samples for
- comphance with SEC Rule 10b-10 . _
As Quarterly Routmg Report for comphance with SEC Rule r&qﬁr&::mm forthe -

1 published | | Quarter ended June 30, 2009

market making activities for compliance with NASD Rule §
Nasdaq Rule Series 1020, 1030, 1040; and BATS Rule 11.4

16 CRD registration records for persons oonduc;ﬁng and/or supervising Firm's trading and/or

ies 1020, 1030, 1040; -

with SEC Rules 17a-3 and 17a-4, and NASD Rule 3110

3,139 . Records prepared and maintained in connection with the above samples for comphance

20090170 L5 {wa)




-All 1 Member’s "Regular & ngorous review prooedures mgardmg order cxecuuon quahty for

| Provided comphance wnhNASD Rules 2320 amd 3010/

- Al Member'ssupermsoryaﬁdbperatmmlpohmmandproc mddocummmtxon N
‘Provided | | evidencing execution of the policies and procedures for ccmphanoe with SEC Regulatmn
NMS Rule 611




