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1.
Respondent David L. Smit?? is barred from assodating with any FINRA
member firm in any capadty for (D misusing investor funds, in vioiatioii of
NASD Conduct Rules 2110 and 2330; (ii) making misrepresentations and
omis?ions of maleria? facts i? connection with the sales ofsecurit?es, in
?iolation of Section 10(b) of the Exchange Act and Rule l?b-5 thereunder,
and NASD Rules 2114 2]124 and IM-2310-2; (ili) selling nnregistered
securities, in violation of NASD Rule 2110; (iv) making mlsrepresenta 

-and omissions et' material fact in communicatioos with investors, in viotatton
of NASD Rule 2110; (v) failing to establish and maintain a supervisory
system and to establish, maintain, and enforce written supervisory
procedures reasonably designed to achieve compliance with the applicable
secnrities laws and FINRA rules related to private securities offering?
suitability, disdosure, and verification of investor accreditation sWMin
violation ofNASD Rnles 2110 and 3010; and (vi) providing false documents

IOAWUBMeWMLSNr#010?issueapumamWNWU
Rule 8210, i? violation of FTNRA Rules 2010 and 8210.

Respondent Timothy M. McGinn is barred for providing false documents to
FINRA in response to reqaests fer information issuedpursuant to FINRA
Rule 8210, in violation of FINRA Rules 2010 and 8210.
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Appearances

Michael J. Newman. Senior Regional Counsel, and Jonathan Prytherch, Senior Regional
Counsel, Woodbridge, NJ, for the Department of Enforcement

Martin H. Kaplan, Es9., anD Martin P. Russo. Esq., for Respondents David L. Smith and
Timothy M. McGinn.?

DECISION

L Introduction

The Department of Enforcement filed the Complaint in this matter on April 6, 2010. The

Complaint arises from four allegedly fraudulent unregistered securities offerings made by

McGinn, Smith & Co., Inc. (the 'Fi?mD, between Septembcr 2003 and November 2006

involving the sale of ap?roximatcly 389 million in income notes to a total of approximately 515

investors. Smith is charged in the first five causes of action; both Smith and, McGinn are charged

in the sixth.2 The Complaint alleges that:

? Smith violated NASD Rules 21 10 and 2330 by misusmg approximately $51 million of
invc?t?r funds, and lending approximately $590,000 of investor ftmds to himself;

* Smith violated Section 10(b) ofthe Exchange Act and Rule 10b-5, and NASD Rules
2110,2120, and IM-23104 by making material misrepresentations and failing to disclose

numerous material facts in connection with the four offerings;

? Smith violated NASD Ri?e 21 10 by selling uaregistcred secunties:

. Smith further violated NASD Rule 2110 by making material misrepresentations and
omissions to investors in letters he sent to them about their investments;

-' Counsel filed a Notice of Withdrawal of tbeir representation of Respondents Smith and M¢Oinn oa January 12,

2011. From that time, Smith and McGinn represented themselves.

? Five of the ?ix causes of action also named the Firm as Respondmt However, ?n April 20,2010. the Uni?d
States Dis?rict Court for the Northern District o( New York issued aa Order to Show Caase, Temporary Restraining
Order and Order Freezing As s ets and Granting Otbu Relief (*TR0"), in SEC v. McGinn, Smith & Co, /nc, et al,
No. 10-CV-457 (N.D. N.Y.). See CX- 15. The o?der directed, in relevant part, ?har ?[Nlo pason or entity, shall take

any action witl?out further order of this Court to in?erfere with the taking comol. possasion. or management of the

assas, including but not limi?d to the filing of any lawsuits... to impae the property and assets subject to this

order.- Citing the TRO, on July &, 20?0. the Hearing Offk?er issued an order that stayed the Deparm?nt of
En?rcemen?'s pro?eeding apmst the Firm.
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? Smith violated NASD Rules 2110 and 3010 by failing to establish and maintain a
-?r-supervisory system and enforce procedures reasonably designed to achieve compliance

with FINRA tules and securities laws applicable to priv ate?p?jtie? emitings; and

. Smith and McGinn both violated FINR?.R*?t? 20Ki and 8210 by submitting falsified
documcnts tc? FINRA in ??pon?e ?o hosts for documents made pursumt to Rule 8210.

---Re?po?dent?David L. Smith and Timothy M. McGinn (collectively referred to as

?'Respondents'D filed their Answer on June 10, 2010. The hearing was scheduled for May 16-26,

2011, in Albany, New York.

Respondents failed to appear when the Extended Hearing Panel convened the hearing on

May 16.2011. The Extended Hearing Panel admitted. exhibits offered by Enforoement and heard

testimony from seve?al of RespOIid?its' former customers who had traveled to Albany to testify '

?t the Mng
On June 23,201 1, Enforcement filed 

a Motion for Entry of Default Decision and Request

for Smctiom ('*Default MotionD, supported by the Declaration of Mich?l J. Newman,.as well

as the testimony and exhibits received into evidence at the hearing. 3

IL Findings of Fact and Conclusions ofLaw

A. Respondents Are Subject to FINRA Jurisdiction

McGinn? Smith & Co.. Inc. was a FINRA member firm from January 9, 1981, to Augilst

13, 2010.* During the period relevant to the charges in the Complaint. Smith was President,

Chief Compliance Officer, and majority owner of the Firm. McGinn was Chairman ofthe Board

? The exhibits will be mfmed ? as"CX--- with the appn?pria?e exhibit number. Ref??ences ln thi? Default
Decis.on to the Dedara?ion will be referred ?o a? "Dect? o? Mwman Decl . Refer?n ? to the transcript of
proeeedings at ?he ?earing will be referred to as ??g. Tr....? widi the appropri??e page refe??ence. Rei?en?e? ?o

trun?mp? of pre*earin? confereDC?? will be Ief?rred ?o as *THC Tr..with the date and citation to the appropriate

page.
4 Decl. ? 5, n. 1.
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and an owner of the Firm. , Smith and McGinn were registered with FiNRA aB General Secl?ities

Prmcipa?s as ofNovembcr 25, 1980, and their registrations were termin?tcd on August 13, 2010:

Neither Smith nor M?Ginn iS Currently registered with a FINRA member firm Both

remain subject to FINRA's jurisdiction, however, pursuant to Article V, Section 4, ofFINRA's

By-Laws bocause (i) the Complaint was filed within two years following the teonination of their

regi8?ations with a FINRA member firm, and (ii) the Complaint ch?ges Respondents with

misconduct that ocamed while they were registered with a F[NRA member firm.?

B. Respondents Defanlted

Respondents defauked when they failed to appear at the hearing.

The initial scheduling 6rder 
was issucd on July 28, 2010, and set the hearing in this case ?

for May 2-20 and June 6-10,2011.' On February 11. 2011, a revised scheduling order changed

thehearmg dates to May 16-26 and june 7-10,2011:

Respondents participated in a pre-hearing conference on March 21,2011. Dwing the

conference, Respondents pomted out that the Securities and Exchange Commission had filed a

case against them. They made an oral request that this proceeding be stayed pending the

outcome of the SEC case. They rcprcsentod that the hearing date for the SEC case would be in

March 2012. Thcir oral request for a stay was denied.

Pursuant to FINRA Procedural Rule 8210, Enforcement issued a notice to Respondents

oa Maruh 31.2011, requiring them to appear ?o testify at the hearing.g On Apni 26,2011. (he

s DecL T? 5.7.
6 Decl ?6,8.
'Dect.f 13.

'DecLt 14

' Enfor,ceme:??t  sent the notices to Respondents at their midential addr?sses as reflected in the Central Registration
Depost?ory (-CRD e?t?lr????e-} and ?o t?eir e-mail addresses. whkhthey had provided to Enforcement through
to?lnsel early in the caw. Decl. 11? lj-16.
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Notice of Hearing was issued to alt parties confirming the hearing dates, directing that the

hearing would begin on May 16, 2011, at a specified address in Alban? New York.??

Conference. At the confcrcnce, Smith explained that the Respondents had filed a motion in the

Unit?cl States District Court for the District ofColumbia requesting the issuance of a temporary

restraining order to stay this proceeding ?mtil the completion of the SEC case. Smith represented

that he would at?md thc hearing m this case unless the United States District Court issued the

tempor? restraining order.' ? During the conference, McGinn stated that he was enmute to

Albany Watt?d the hearing.'?

On Saturday, May 14, 2011, at approximately 5:00 p.m., Smith sent an e-mail to the

Office of Hearing OfTicers, with a copy to Enforcement, stating that upon counsel's advice,

Respondents would not ammd the hearing.''

On Sunday, May 15, 201 1, the day prior to the start of the hearing, the District Court

denied Respondents' motion for a stay.?

When the hearing convened on May 16, 2011, and Rcspondcnts failed to appear,Is a
1

telephone call was placed to each. Neither answered the call placed to him.16

i

m Decl ? 17.

Il Smit? also said that he would?ely on the advice of thc attorney representingR?pon?lents in the SBC case as to
whether theyshouldappea? atthehearing, but noted that the auorneyhadpreviouslydecline? to *Ivise ti?em on
anything related to this proceeding, Decl. (I 18; PHC Tr. May l t, 201 l, at 4-6.
?1 Decl. ? 18: PHC Tr.May 1?.2011, at 6.
13 Hrg. Tr. at 4. The e-mail was admitted into evidence at the hearing as CX. ?36. In the e-mail, Smith state? that

counsel had advised them not to appear and testify so long a? the motion Ma temporacy re?rainlng ordcr that

Respondents had filed was pending in the US. District Court for the District of Columbia.

??Hrg. Tr, at6;CX.?37.

" Hrg. Tr. at 2-4.

'6 Hrg. Tr. at tO-13.

5



By faUing to appear at 80 beadngasdimaedby ordemismied by 

*
 Heung Of?ca.

and the notices issued by Enforcement pursuant to Rule 8210, Respondenrs A?.f?i,??prl

Acoordingly, pursuant to Rules 9215(f) and 9269(a)(2), and for the reasons given below, the

Default Motion is granted. "

C Smith Misused Investor Funds

From September 2003 to November 2006, in four offerings to investors, Smith sold

approximately $89 million in income notes issued by four limited liability companies ('?noome

Note LLCsD that he controiled.ls Smith told the investors that the Income Note LlC? would

place their funds iii a broad array of public and private investments. Con?rary to Smith's

representations, however, he diverted most of the invested funds for the benefit of a mimber of

business entities that he and McGinn owned or in which they had a financial mtcrestt? Smith

also loaned approximately $590,000 of the funds directly to himself.?

These facts, as alleged in the Complaint's First Cause of Action and supported by the

Newman Declaration, sufficiently establish, for the purposes of this Def?t Decision, that Smith

misused investor funds, in violation of NASD Conduct Rules 2110 and 2330.?1

? The factual determinations in this Default Decision are based oa the allegation? of the attached Complaint, wbich

are deemed n?lmi?-?, as well as the Newman Declmation. the transcripts of the pre-heaiing conferences and the
bearing. and the testimony and exhibits filed by Enforcement and received into evidence at the hearing.

"Decl. i[ 9.

" Decl.ill.
? cor??iaiag 32.
21 As of J?ly 30, 2007. NASD consolkla?ed wkh the member regulation mid enforcement ftmctio?u of NYSE
Regulation and began operating under a Dew oorpotwe name, the Finandat Indusuy Regulatory Authority
(FINRA). Ref?eDCes in this Decision to FINRA include. where appropria? NASD. Fol?owing consolidation.

FINRA kgan developing a new FINRA Consolidated Rutcbook The first phase ofthemw eonsolida?d rules
became effective on December 15.2008, including certain conduct rules and procedural rules. See Regulatory

Notice 08-57 (0ct 2008). With tbe exoepdon of the Sixth Cause of Action. Smith's miscondl?Ct alleged inthe first
fve cm?ses of action of the Complaint occurred prior t?) tbe effective date of the new consolidacd rules. For tl*)ie
charges, this Decision refers to and relies on the NASD Conduct Rules that were in effect at the time the mi?eondn?

occ?zned. The applicable rules are available at www.finra.org/rules.
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D. Smith Made Misrepresentations  and Omissions of Material Facts in Connection
with the Sales of Securities

Intentional misrepresentations  as to how offering proceeds will be used, and use of

proceeds from mvcstors contrary to representations made to investors, constituDe fraudulent

conduct*n

When Smith recommended to investors that they participate in the private offerings and

purchase the income notes, he made misrepresentations and omissions ofmaterial facts relating

to the Income Note LLCs. In addition to falsely representing that the Income Note LLCs would

place their funds in privatc and public investments, Smith stated that the Film w?uld charge an

Bnr,uaj commission or fee ofonly two percent, In actuality, the proceeds ofthe investmcnts were

diverted ?o entities owned by Smith and McGinn, which were illiquid and in poor financial

condition with little or no revenues, and the Firm charged rectl?ring annual commissions or fees

amounting to approximately eight percent of the investors' purchases. Smith failed to inform

imrestors that the Income Note LLCs would invest in, and make loans to, entities in which he and

McGinn maintained a financial interest, and that the majority ofthe funds would be invested in

itliquid? non-public companies. 23

These facts, as alleged in the Complaint's Second Cause of Action and supported by the

Newman Declaration, provide a sufficient basis, for the purposes of this Default Decision, to

establish that Smith made material misreprescntations and omissions in connection with the sales

of income notes, in violation of Section 10(b) of the Exchange Act and Rule 10b-5 thereunder,

and NASD Conduct Rules 2110,2120, and IM-23104.

n Br?an Pnmde?m?, Exch. Act Rel. No. 44632,2DOI SEC LEXIS 1533, at ?23 (A*g. 1.2001) (des?iptlon of
disposition of proceeds in an offering document is materiat informatior? issues must apply Ids as promised)-

t? Complaint TI 3-5.37,39.
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E. Smith Sold Unregistered Securities

Section 5 ofthe Securities Act of 1933 prohibits anyone from offering or selling a

security by use of the mails or interstate commerce unless it is registered with the SEC or there is

an exemption to the registration requirement available.?' Scientcr is not an elemcnt ofa Section

5 violation?? A violation of thetequiremen?s of Section 5 is a violation of NASD C?Y?tdn?? Rule

2110.X

Smith directed the sales efforts by which customers purchased income notes issued by the

four LLCs.?' Thc notes were not registered with the SEC and were not eligible for exemp?on

from regis?ation.? The offerings claimed to be exempt from the registration requirement

pursuant to Rule 506 ofthe Securities Act of 1933, Regulation D, but were ineligible for

exemption because there were more than 35 non-a?xredited investors in each offering, and a total

of approximately 250 non-accredited  investors m the four offerings."

These facts, as alleged in ?hc Complaint's Third Cause of Action and supported by the

Newman Declaration, provide a sufficient basis, for the purposes ofthis Default Decision, to

establish that Smith sold unregistered securities, in contravention of Section 5 of the Securities

Act of 1933, andthcreby in violation Df NASD Conduct Rule 2110.

?' SEC ?. So?Apobli, Inc. 958 F. Supp. 846,859-60 (S.D.N.Y, 1997), 1997 U.S. Dist. LEXIS 3139, afd, 159 F.3d
1348 (2d Cir. 1998).

Zs Aa/O't v. SEC, 446 U.S. 680, at *714 n.5,19$0 U.S. LEXIS 107 (1980), citing SEC v. Specm?n& Ltd, 489 F?d
535,54142,1973 U.S. App. LEXIS 6683 (1973).

* Ahin W. GeWrarr. Exch. Act REL No. 53136,2006 SEC LEXIS 93, at *53-54, n.75 (Jan. 18,2006).

Z' Complaintl[45.

?' Complaim?[46.

2' Complaint T? 46-47.49.
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F. Smith Made Mit?epresentations and Omissions of Material Facts in
Communications with Investors

Smith sent two letters, one in january 2008 and the other in October 2008, ?o income note

investors containing material misrepresentations and omissiolis concerning their investments.*

In the January 2008 letter, Smith informed oertain note holders of all four Inoome Note

LLCs lhat their m?nn?t interest rares of retum would be rexhiced from 10.25% to 5% becaise of

market conditions. In the letter, Smith falsely mpresented that the Firm, which had been

charging fees or commissions from the Income Note LLCs, would suspend collection of further

fees. To the oonnary, the Firm continued to charge fees and commissions. totaling

approximately $6.7 mimon from 2008 to 2010:'

In the October letter. sent to all holders of the Income Note LLCs. Smith informed them

that they would be unable to redeem notes on November 15,2008, becanse of conditions in

finmici?l ct?edit markets and the resultant 9iquidity crises." Smith also falsely represented that

the Firm would '?orfeif all ?nm,?1 fees and oommissions in order to improve the liquidity ofthe

Income Note LLCs. As noted above. this wa3 untrue; the Firm oontmued to charge fees and

commissions.?2

In both letters, Smith failed to disclose to the note holders that the poor financial

condition of the Income Note LLCs was caused in part by his decision to lend or invest most of

the investors' funds in illiquid entities that he and McGinn owned and controlled, had few or no

revenues, and were in finaricial distress.J'

?0 Decl ?27.
?1 Compiaintlli 52-54.

n Complaint?T 55-57,59.

13 Complaint(?58.
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These facts, as alleged in the Complaint's Fourth Cause of Action and Supported by the

Newman Declaration, provide a sufficient basis, for the purposes of this Default Decision, to

establish that Smith made material misreprescntations and omissions ofmateriai fact, in violation

ofNASD Conduct Rule 2110.

G. Smith Failed to Establish and Maintain a Supervisory System and Enforce
Procedures Reasonably Designed to Achieve Compliance with Applicable FINRA
Rules and Sec?rtties Laws

From approximately 2003 through 2008, the Firm's principal source of revenues was

front private plaoemm?, inchlding the four income note offmngs.? Thc?Firm, ?hrough Smith,

failed to establish ?d maintain a supervisory syscem, and fai?ed to establish, maintain, and

enforce written supenrisory procedures, that were reasonably desi?ned to achieve compliance

with the applicable F?RA nlles and seanities laws related to suitability, disclosure, and

v?fication of investor accreditation status.13

For examplt, s?bs?iBion contracts submitted by potential investors in income note

offerings were inadequate because they did not contain information about the investors' liquid

net worth. Noncthelcss, the Firm relied on ?em fo review and approve individual invesmimts.

Furthennore, many investor documents wcre incomplete. Many were altered after they were

submitted by the investors to make it appear lhat the investors had a higher net worth, and

qualified as accredited investors.* The Frm did not have, and Smith did not implement,

procedures for reviewing customer documents reasonably designed to allow the Finn to identify

any pot??tial alterations and to take appropriate action, and did not have a procedure for spot-

checking customer documents and oontacting customers directly to ascertain if the documents

1

" Complaint ?I 62.

1

? Complai?t 1 63.

3? complaint?l64-65;  CX?110. at4:CX-111. at 4: CX-112, at9.
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were accurate.?' Despite the fact that the Private Placement Memoranda for the income notes

and subscription agreements provided that only accredited investors would bc eligible to invest,

These facts* as alleged in the Complaint's Fifth Cause ofAction and supported by the

Newman Declaration and exhibits filed by Enfo?ceine?t, pmvide a sumcien? basis, for the

purposes of this Default Decision. to establish that Smith violated NASD Conduct Rules 2110

and 3DlD.

H. Smith and McGinn Provided False Documents to FINRA

On September 30, 2009, pursuant to F[NRA Procedural Rule 82 10, FINRA Staff sent a

letter to the Firm requesting a?l documentation relating to loans rooeived by Smith? McGinn, and

other Firm employees from oertain business entities controlled by Smith and McGinn.39 On

November 16,2009, Smith and McGinnsubmitted copies of 23 promissory notes relating to the

loans; six wei? signed by Smith as borrower, 14 were signed by McGinn as borrower, and the

remnining notes were signed by a registered representative of the Firm.*0 The notes were dated

?o appeir that t?ey had been signed between October 2006 and October 2009.*' Each note

contained a certification at?sting that it had been cxec?ted and dehver?d on the date specdied.?

Th? c?rtifications were false; the notes had actually been prepared, dated, and signed by Smith,

McGinn, and the registered representative between November 2 and November 15,2009.*'

'' CX.21, a? 59-60.

?* Complaint ?I 68.

?'Comp?ai/?71.

*'Complaint TI 72.74.
4? Complaint?7?. CX-48.
42 Complaint ? 76.

4' ComplaimTI7?-78: Decl.??31-32; CX-26. ai 215-224.
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These facts, as alleged in the Complaint's Sixth Causc of Action, supported by the

Newman Declaration and exhibits filed by Enforoemcnt, 
are sufficient to estabhsh, for the

purposes ofthis Default Decision, that Respondents provided false documents to F[NRA, in

violation of F[NR.A Conduct Rule 2010 and Procedural Rulc 8210.

III. Sanctions

Enforcement r-----?that both Respondents be barred, consistent with the FINRA

Smiction Guidelines and the aggravating circumstances surrounding Respondents' misconducL??

A. Smith

1. Misuse of Funds

The Sanction Guidelines for misuse of funds, or conversion, state that a bar is the

st?nri?rd sanction without regard to the amount of money misused, unless a mitigating

c?---?---- exists.?i Here, there is no evidence ofmitigating circumstances. There are,

however, aggmvating circumstanoes. Smith misused investor funds over a period spanning

almost four years, in a pattern of misconduct consisting ofm?memus acts.4? Furthermore, Smith

profited substantially from the misuse, since he diverted millions of dollars as loans to business

entities of whidh he was an owner, and approximately $590,000 to himself in the formof

penonal loans: For these masons, a bar is the appropriate sanction.

* Enforcemmt does no? seek restinltion to Cus?omm for losses suffered as a result of Smith'? misuse of investor
funds, fraudulent misrepraentations and omissions in coane?tion with sales of the note offerntgs. an?i other
misoond?cL Becmtse of the pendency of the M?moran?h?m Decision and Order continuing the TRO and the f?eM
of Respondents' assets? SEC v. McGMn? S??h & Co., k, et aL. iO-CV457, 752 F. Supp. 2d 194,2010 U.S. Dist
LEXIS 125862, at *9-10 (Jnly 7, 2010), an order for restitution is inappropriate.

45 F/NRA Sanction Guid?#n?ar 36 (201 1),

46 S?nction G?d??ne? Principal Conskieration Noi. 8.9. at 6.

? Sa?cn? GuWE?? Principal Consideration NA N. at 7.
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2. False Representations and Omissions of Ma?erlal Fac?

F.or MMionally Mugfaise Mesentations oromissioiisofmatmal faaiamm.HM

with the sale of securities, the Sanction Guidelines recommend a fme of $10,000 to $100,000,

and a suspension in any arid all capacities for a period of 10 business days to two years, or, in

egregious cases, a bar.4? Smith's failure to disclose how the investors' funds would be used and

..,;-..p...-,?.t.-e as to the fees that the Firm wouldcharge were material and intentional. As

such, Smith's misconduct Was egrcgious, and ab?r is the app?priatc san?t.?n.*'

3. Sa?es of Unregfstered Securities

For sales of unregistered secimties, the Sanction Guidelines reoomm?d a fine of$2,500

to $50,ODO, and, in egregious cases, a higher fine, and a suspension in any or all capacities for up

to two years ar a bar.? .As not? above, no registration statement was in effect for the four

income notes sold at Smith's direction overa period of three years. Thc egi?giousness ofthis

misconduct makes a bar the appropriate sanctio?.

4. Misrepresentations  and Omissioms in Communications with Investors

For intentkmal misreprez?ntations  or. omissions of fact to customers, the Sanction

Guidelines recommend a fine of $10,000 to $100,000 and a suspension in any or all capacities

for 10 business days to two years, or, in egmgious cases, a bar. 51

In this case, Smi?h'a misleading letters went to all of the noteholdm and were designed

to mislead them about the reasons for delays in the redemption oftheir notes, and to give false

asst?ances that the Finn was oeasing to charge fees in response to the financial problems

*? Sanction Gu?Wines, at 90.

49 Prenderga??, at *4(*41.
BO Sanction GuWelines, at 24.

?isanomaudm.#90
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attribut?blc to conditions in financial credit markets. In this regard, the letters were intended to

prevent the investors from learning that Smith and McGinn had used their funds for their own

purposes. Smith's letters thus were Airnitnr in nature to false account statements because they

misrepresented the sta?e of thc customers' investments, and Smifh's conduct in sending them was

?*the antithesis ofa registaed represenrgive's tduty to uphold) high standards of comm?cial

honor.' ? For these reasons, a bar is the appropriate sanctinn

5. Supervisory Violations

Smith was the Finn's chief oomplianoe omcer and a supervisory principal His failures

to estabhsh and mnint?in a supervisory system, and to maint,?n and enforce written supervisory

procedures reasonably designed to achieve comprianoe with the applicable securities laws and

of investor accreditation, were serious. This is undersoored by the fact that during the relevant

period, the Firm's principal business was.decived from privatc offerings. including the foI? ?

income notes that are the focus of this case.

The Sanction Guidelines rxommend consideration of a suspension of up to two years or

a bar for the responsible indivkhial in egmgious cases of failures of supervision? The Principal

light of the extensive and e?egious failures here, a bar is the appropriate sanction for Smith.

? Dep't ?f Enforcemmt v. Dunb?r, 2008 FiNRA Dlscip. LEXIS ?8, at'16 (NAC. M?y 20,2008), quoting Dep't of
Enfbice?*en? v. Abbondante, No. Cl0020090,2005 NASD Di?cip. LEXIS 43.at *31-32 (NAC. Apr. 5,2005),

q?d, E?ch. Act Rel. No. 53066,2006 SEC LEXIS 23 (2006). pe,Bion dmiW. 209 Fed. App. 6 (2d Ck. 2006)
(unpublished)  ?citiog Din. B?? Conduct Comm. v. Mmlgan, No. C1096016Z, 1998 NASD Discip. LEXIS 33, at *16
(NAC. July 29,1998)).

5' Sancdan Guideliner, at 105.

14



6. Smith and McGinn: Providing False Documents to FINRA

The SEC has held that supplying false informntion to FINRA in response to requests for

information made in the course of an investigation is comparable to refusing to respond at all. as

the result is to mislead and possibly to conceal wrongdoing. Consequently, such m??Auct has

be?sn deemed to render someone who supplies false information *?presumptively una for

employment in the securities industry."?* The Sanction Guidelines state that a bar should be the

standard sanction for failing to respond at all to requesm for information made pursuant to

FINRARule 8210, or for providing a partial or mcomplete response.53 ?n this case, the record

establishes that the false responses were willfully and intentionally created, clearly intcnded to

mislead FINRA staff by concealing facts, and that they were numcrous. Them is no mitigaling

evidence in the record.

Thus, a bar is the appropriate sanction for Smith and McGinn for falsifying d??*'.-*n'* in

response to a FINRA request for imformation issued to them pursuant to Rule 8210.

IV. Order

' Respondent David L Smith is barred from associating with any FiNRA member firm in

any capacity for (i) misusing investor funds, in violation ofNASD Rules 2110 and 233(k

(ii) rn??i?g misrepiescntations and omissions of m?,i?riaj facts in comzection with the sales of

securitics, in violation of Section 10(b) of the Exchange Act and Rule 10b-5 thereunder, and

NASD Rules 2110,2120, and IM-2310-2; (iio selling unregistemd securities, in violation of

NASD Rule 2110; (iv) making misrepresentations and omissions of material fact in

communications with investors, in violation of NASD Rule 21 10; and (v) failing to establish mid

mainmin a supervisory system and to establish, maintain, and enforce written supervisory

-?' Geo?rey Oruz, Exch. Act Rel. Na. 58416. 2008 SEC LEXIS 2401, *32-33 (A?g. 22, 2008).

33 S??cttonG*Wetbies.  a*.33.
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procedures reasonably designed to achieve compliance with the applicable Securities laws and

FINRA rules related to private se?lrities offerings, suitability, disclosure. and verification of

inves?or aocreditation stams, in violation ofNASD Rules 2110 and 3110.

Respondents David L Smith and Timothy M. McGinn are barred for providing false

documents tO FINRA m response to requests for information issued pursuant to F[NRA Rule

8210, in violation ofFINRA Rules 2010 and 8210.

If this Default Decision beoom€s FINRA's final disciplinary action in this proceeding,

the bam will become effective immediately.

?MWICampbell
Hearing Officer

Copies to:

David L Smith (via e-mau, overnight courier, wtdjirst-class mail)
Timothy M. McGinn (via e-??ai? overnight courier, andjTnt-dass mail)
Jonathan M. Prytherch, Esq. (via e-mai? and??rst-class mad)
Michael J. Newman, Esq. (via e-mail andjirst-class maio
Mark P. Dauer. Esq. (via e-mail)
David R. Sonnenberg, Esq. (via e-mail)

16

-



FINANCIAL INDUSTRY REGULATORY AUTHORITY

OFFICEOFHEARINGOFFICERS

DEPARTMENT OF ENFORCEMENT,

COMPLAINANT..  
---

V. DISCIPLINARY PROCEED?NG

No. 2009017984501
MCG?NN, SMrm & CO., INC.

(BD NO. 8433),

DAVID L. SMrrH

(CRD No. 427284),

AND

TlMOTHYM. McGINN
(CRDNo. 813935),

RESPONDENTS.

COMPLAINT'

The Department ofEnforcement alleges:

SUMMARY

1. From in or about September 2003 through in or about November 2006 (the Offering

Period), McGinn, Smith & Co., Inc. (the Firm), acting tbrough David L. Smith

(Smith), the President and an owner of the Firm, conductedfourfralidulent

1 unregistered securities offerings involving the sale ofapproximately  $89 million in

1 
income notes.' The notes were issued by four limited liability companies (hereafter

Income Note LLCs) managed and controlled by Smith.

,

i
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2. The income notes, which are securities, were not registered or eligible for an

exemption from registration. ln offering the notes, the Firm and Smith ostensibly

relied upon the cxemption provided by Rule 506 of the Securities Act of 1933

(Regulation D)., That exemption, however, was not available because, among other

things, the four income note ofTerings had, individually and collectively, in excess of

35 non-accredited investors.

3. Note investors were promised that their futlds would be earn?arked for a broad array

ofpublic and private investments. Instead, Smith, acting on behalf of the investment

advisor for the Income Note LLCs, misused the majority of o?ring proceeds for his

own needs and to benefit entities that he, Timothy M. McGina (McGinn) and/or TL

owned, controlled, and/or in which they maintained a financial interest (the Related

Entities). Moreover, most of the Related Entities were illiqoid and had littlc or no

revenues, or were in poor financial condition, at the time they received the offering

proceeds from the Income Note LLCs.

4. Smith misused approximately $5 1 million of investor funds, directing approximately

$17 million to the Related Entities and approximately $34 million more to make loans

to those companies. Smith and the Related Entities received a direct financial benefit

from these transactions. For example, Smith received personal loans of

approximately $590,DOD from the Related Entities that were funded by investments

made in thc Income Note LLCs. Smith controlled, and had an ownership interest in,

the investment advisor for the Income Notes LLCs. The Firm, acting through Smith,

failed to disclose the related party transactions and lending actwity to the income note

investors.
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5. During the Offering Period, the Firm and Smith also misrepr?sented  to investors that

the Finn would only receive a two percent underwriting/commission  fee from the

the inception of the offerings, totaling approximately $7.5 mi?ion (approximately

eight percent ofthe offering proceeds).

6. The Income Note LLCs defaulted on the income notes. In 2008, Smith sent two

letters to the income note holders misrepresenting that the Firm and two of the

Related Entities, McGinn, Smith Advisors, LLC, and McGinn, Smith Capital

Holdings Corp. (the McGinn Smith Affiliates), would waive or forgo furthcr fees and

commissions due to the poor financial condition ofthe income note issuérs. Contrary

to those representations, however, the Firm and the McGinn Smith Affiliates

subsequently took approximately $6.7 million in fees and commissions.

7. Throughout the Offering Period, the Firm, acting through Smith, also failed to

establish and maintain a supervisory system, and failed to esta?lish, maintain and

enforce written supervisory procedures that were reasonably designed to achieve

compliance with the applicable securities laws and regulations and F[NRA rules

applicable to private securitiesof?erings and related suitability, disclosure,

verification of investor accreditation status and other sales practice-related  issues.

8. Finally, in response to a FINRA request for information in September 2009, the Firm,

acting through Smith and fellow pwner McGinn, provided the stafTwith falsified

documents, submitting copies ofbackdated promissory notes for personal loans they

3



(and others) received from two of the Related Entities. from October 2006 through

Octobcr 2009.

9. This conduct violated NASD Conduct Rules 21 10,2120,2330 and 3010, ?M-2310-2,

and FINRA Rules 8210 and 2010, and willfully violated S*ction 10(b) ofthe

Securities Exchange Act of 1934 (Exchange Act) and Rule IOb-5 tbereundcr.

RESPONDENTS AND JURISDICITON

10. The Firm has been a member.of FINRA since January 9, 1981 
. It is based in Albany,

New York and conducts 
a general securities business. The Firm derives most of it

revenues from private ofrcrings and invcstment advisory services. The Firm is owned

by Smith (50%), McGirm (30%) and TL (20%).

11. Smith has been the President and part owner ofthe Firm since it became a FINRA

mcmber. On April 9,1973, he first became registered with FINRA as a general

. 
securities representative. Smith was the Firm's President and Chief Compliance

Officer during the time period ofthe violations alleged herein. On November 25,

1980, Smith also became registered with FINRA as a general securities principal, He

holds several other securities licenses as well.

12. Smith is thc President and 50% owner ofMcGinn Smith Holdings, LLC, the holding

company that owns McGinn Smith Capital Holdings Corp. and McGinn Smith

Advisors, LLC.

13. McGinn Smith Advisors, LLC was the sole owner and investment advisor for the

Income Note LLCs. Those entities paid an annual advisory fee of 1% to McGinn

Smith Advisors, LLC. McGinn Smith Capital Holdings Corp. received a 0.25%

annual "servicing fee" from the Income Note LLCs.

4
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14. McGinn has been the Chairman of the Board and part owner ofthe Firm smce it

became a FINRA member. On October 18,1975, he first became registered with

FINRA as a general securities representative. On November 25, 1980, he also

became registered as a general securities principaL McGinn is a 30% owner of

McGinn Smith Holdings, LLC.

OVERVEW OF FRAUDULENT OFFERINGS

15, The Firm, acting through Smith, sold approximately $89 million in income notes

relied upon the exemption provided by Regulation D. The issuers, First lndependent

Income Notes, LLC, First Excelsior Income Notes, LLC, Third Albany Income

Notes, LLC and First Advisory Income Notes, LLC, were created and managed by

SmM

16. The four offerings occurred from on or about September 25,2003 through on or

about November 15,2006 and raised the following amounts:

. First Independent Income Notes, LLC (FINN)
Offering Period: Sept 2003 

- December 2004
Approximately $20 million

. First Exce?ior Income Notes, LLC (FEj?)
Offering Period: January 2004 

- January 2005
Approximately $2] million

. Md Aibany Incm Noia.UCMM
Offering Period: November 2004 

- December 2005
Appmximately $30 million

. First Advisory income Notes, ILC MLM
Offering Period: October 2005 

- November 2006
Approximately  $18 million

5



each other insofar as, after the first ofthese offerings, there was always at least one or

mom of the other offerings ongoing at the time a new offering commenced.

18. All of the note offerings W the same structure and were sold pursuant to a

"Confidential Private Placement Memorandum" (PPM) that contained virtually

identical disclosures, terms and infonnation. Each investor was also required to

complete an Investor Questionnaire and Subscription Agreement.

19. A total of approximately 515 investors purchased notes in the four offerings.

20. Tht PPMB for all four offerings were pmpared at Smith's direction and were

reviewed by him for accuracy prior to commencement ofcach offering,

21. Each issuer offered the same security (and structure), providing for three classes or

tranches ofincome notes with different maturity dates and interest payments.

''Secured Senior Notes" typically were due within one year and offered interest

. 
payments of5% to 6%, while "Secured Senior Subordinated Notes" and "Secured

Junior Note? matured within three ?o five years and paid the highest interest ranging

from 7.5% to 10.25%. The Senior Subordinated Note holders' and Junior Note

holders' rights to receive payments were subordinated in rights ofpayment to the

Senior Note holders.

22. The PPMs promised investors that they would receive quarterly interest payments.

23. After raising approximately $89 million, the Income Note LLCs have defaulted on

the notes. Tlte vast majority of the investments held by the Income Note LLCs are

i]liquid and non-performing. In 2008, Smith, acting on behalf of the Income Note

6
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LLC?, stopped alI redemptions and has only made reduced quarterly interest

payments to one ofthe three classes of income note holders.

FIRST CAUSE oF AcnON

MISUSE OF PROCEEDS

( NASD CONDUCTRULES 2330 AND 2110)

24. The Department realleges and incorporates by reference paragraphs ? -23 above.

25. The PPMs that the Firm distributed to purchasers of the Income Note LLCs' notes

prornised investors that their funds would be eannarked for a broad array ofpublic

and private investments. Instead, Smith, acting on behalf of the investment advisor

for the Income Note LLCs, misused the majority ofoffering proceeds forhis own

needs and to benefit the Related Entities. ,

26. From in or about November 2003 through in or about October 2007, Smith, acting on

behalf of the investment advisor for the Income Note LLCs, misused approximately

$51 million of investor funds, directing approximately $17 million to 3 Related

Entities and approximately $34 million more to make loans to 23 other Related

Entities.

27. Most ofthe Related Entities were illiquid and had little or no npvenues, or were in

poor financial condition, at the time they received offering proceeds ?m the Income

Note LLC8. Somc ofthe Related Entities used those funds to make required

payments to investors in earlier o?rings involving the Firm, Smith and McGinn.

Most of the Income Note LLCs' investments and loans in the Related Entities have

not been profitable and have yielded limited or no returns.

7



28. Approximately $22 million ofthe loans bo the Related Entities have still not been

repaid.

29. The PPMs for the Income Note LLCs failed to disclose that the LLCs would be

making investments in any of the Related Entities.

30. The PPMs for the Income Note LLCs failed to disclose that the LLCs would be

making loans to any ofthe Related Entities.

31. Smith and the Firm received financial benefits from the transactions involving the

Related Entities. For example, Smith caused the Income Note LLCs to use the

income note offering proceeds for some the following loans and investinents:

? approximately $2 million in loans in October 2007 to 1074 an LLC solely

owned by McGinn Smith Holdings, LLC. These funds wero used to make

an investment tn another private offering involving one of the Related

Entities. This investment allowed that entity to meet its minimum offering

requirement and break escrow, thereby allowing the Firm to receive

approximately $635,000 in underwriting fees. This loan remains

outstanding;

? approximately $7 million in loans from in or about November 2004 through

1 
in or about January 2007 to CCL, an LLC in which Smith held an ownership

interest and also served as director;

? approximatdy $ 1 mil?ion in loans from in or about May 2004 through irt or

about March 2007 to MSP, a general parmership that Smith co-owned with

McGinn. Over $500,000 of this loan remains outstanding; and

8



? a total of approximately $875,000 used to purchase preferred stock in the

Firm frotn in or about December 2004 ?rough in or about May 2006.

32. From in or about September 2006 through in or about March 2007, Smith also

received personal loans ofapproximately  $590,000 from the Related Entities that

were funded by investments made in the Income Note LLCs.

33. From in or about February2007 through in orabout March 2008, Smith also misused

ofTering pmceeds from the Income Note LLCs to make loans between the various

LLCs totaHng approximately $1.38 million. For example, on or about February 5,

2007. TAIN Ient FBIN Moximatcly S450.000 using Fimdsrecaved Amthe

income note offerings. Approximately $355,000 of this loan is still outstanding.

34. The PPMs for the Income Note LLCs failed to disclose that the LLCs would be

I

lending to, or borrowing from, each other.

35, Bymisusjng ofrering fimds, the Firm and Smith violated NASD ConductRules 2330

and 2I 10.

SECOND CAUSE OF ACTION

OFFERING FRAUD: MISREPRESENTATIONS/OMISSIONS

(WILLFUL vIOLAT1ONS OF SECTION 10(B) OF THE EXCHANGE ACT AND RULE 1OB-5

THEREUNDER,NASD CONDUCT RULES 2?20 AND 2110 ANDIM-2310-2)

36. The Department realleges and incorporates by reference paragraphs 1-35 above.

37. The Firm and Smith failed to disclose the following material facts in connection with

the four income note offerings:

* The Income Note LLCs would invest in Related Entities;

. The Income Note LLCs would bc making loans to Related Entities;

9



. The majority of offering funds would be used for transactions involving.
Related Entities;

. The potential conflicts of interest associated witb the transactions involving
the Related Entities;

. The Income Note LLCs would be making loans to each other;

. The Income Note LLCs would be engaged in long-term lending activity; and

0 The majority of offering funds would be invested in illiquid, non-public
companies.

38. Smith also misrepresented in the PPMs and in the Subscription Agreements that

investments would only be accepted f?om accredited investors. As alleged in the

Third Cause ofAction below, however, there were numerous non-accredited

investors in each ofTering.

39. Smith also misrepresented in the PPMs and in the Subscription Agreements that the

Firm would only receive a 2% commission/fee from income note offerings. In fact,

the Firm received annual commissions from the inception of the offerings totahng

approximately $7.5 million, approximately an 8.4% fee.

40. The Firm, acting through Smith, knew, or was reckless in not knowing, that the PPMs

and Subscription Agreements contained these misrepresentations. Nevertheless, the

Firm sold the income notes without corrective disclosure to potential investors.

41. As alleged above in paragraph 3?, the Firm and Smith received a fmancial benefit

from the transaétions involving the Related Entities.

42. Aspart ofthe course ofconduct described in paragraphs 36-41 above, the Firm and

Smith, in connection with the purchase or sale ofsecuritics, directly or indirectly, by

the use ofthe means or ins?nimentalitieg  of interstate commerce, or of the mails, or of

10



any f?cility of any nationai securities exchange, knowingly or recklessly: employed

devices, schemes or artifices defraud; made untme statements of material facts or

omttted to state material facts necessary in order to make the statements made, in the

light ofthe circumstances under which they were made, not misleading; engaged in

acts, practices, or courses ofbusiness which operated or would operate as a fraud or

deceit upon nay person; or effected transactions in, or induced the purchase or sale of,

any security by means ofany manipulative, deceptive Dr other fraudulent device or

cont?vance.

43. By misrepresenting and omitting material facts, the Firm and Smith willfully violated

Section 10(b) ofthe Exchange Act and Rule 10b-5 thereunder and violated NASD

Conduct Rules 21 10 and 2120 and IM-2310-2.

THIRD CAUSE OF ACTION

Sale of Unregistered Securities
(NASD Conduct Rule 2110)

44. The Depaitnent realleges and incorporates by reference.paragraphs  1-43 above.

45, During the Offering Period, the Firm, acting through Smith, sold securities in the

form of income notes issued by FIIN, FEIN, TAIN and FAIN. Among other things,

Smith directed the sales efforts relating to the notes.

46. At no time was there a regis?ation statement in effect for the income notes.

Furthennore, these notes wm not eligible for exemption from registration. Each of

these offerings claimed an exemption from Registration pursuant to Rule 506 of

Regulation D.

11



47. There werv more than 35 non-accredited investors in each ofthe offerings, malang

them ineligible for the claimed Rule 506 exemption.

48. Furthermom, the four note offerings were not separate and distinct, and were,

therefore, subject to integration because, among other things: (1).each successive 
,

note offering was issued prior to the previous note ofrerings reaching its maximum

. 
offering amount; (2) the terms and structure of each ofthe fownote ofTerings were

virtually idmtical; and (3) for at tiast a portion ofthe Ofrering Period, investor funds

were raised concurrently for all four offerings.

49. The four in???ated offerings had a total ofapproximately 25O non-accredited

investors, which also madc them ineligible for the Rule 506 exemption.

50. By selling unregistered securities, the Firm and Smith contravened Section 5 ofthe

Securities Act and thereby violated NASD Conduct Rule 21 10.

FOURTH CAUSE OF ACTION

Misrepresentations/Omissions
(NASD Conduct Rule 2110)

51. The Department realleges and incorporates by reference paragraphs 1-50 above-

52. On or around january 25,2008, Smith sent to the Junior Note holders ofall four

Income Note LLCs a letter informing them that their annual interest rate would be

reduced from 10.25% to 5% due to the effects that market conditions and the credit

crisis were purportedly having on the LLCs.

53. In this letter, Smith misrepresented that the Firm and the McGinn Smith Affiliates,

which had been receiving fees/commissions from the Income Note LLCs, would

12
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"suspend'' collection of further fees and commissions to assist the financial condition

of the LLCs.

54. In fact, the Firm and the McGinn Smith Affiliates continued to take fees and

commissions, collecting approximately $6.7 million from 2008 tq 2010. 
.

55. In 2008, the Firm stopped redemptions for a!1 note holders of the Income Note LLCs.

OIl October 22,2008, Smith wrote a letter to all of the note holders advising them,

among other things, that the Income Note LLCs would be unable to redeem notes on

November 15,2008, due to theilliq?idity ofthe investments made by the LLCs.

Smith again blamed this development on, among other things, the "current condition

in fmancial credit markets" and the ?liquidity crises."

56, In this letter, Smith represented that the financial condition ofthe Income Note LLCs,

and their ability to repay investors would be re-evaluated the following year. The

letter also announced a restructuring ofthe notes that substantially extended the

maturity dates on all classes ofthe income notes. For example, the maturity dates for

the Junior Subordinated Notes, typically five years from purchase, were extended

until August 2023.

57. This letter also outlined a res?icturing plan for each ofthe income notes that

substantially extended the maturity dates for several years foreach of the classes of

the notes and unilaterally lowered the interest payments for each.

l

58. In the January 25,2008 letter to Junior Note bolders and the October 22,2008 letter

to ali note holders, Smith failed to disclose that the basis for the Income Note U?S'

poor financial Condition Was due, at least in part, to his decision to lend/invest the

13



majority ofinvestor funds in one ofthe illiquid Related Entities that had limited or no

revenues or were in financial distress.

59. In his October 22,2008 letter to note holders, Smith also misrepresented that the Firm

and the McGinn Smith Affiliates would be making their own "sacrifices" and would

44 /- -i?? ?? Ior?elr all annual feesand commissions as part ofthe pmposed note restructuring to

"improve liquidity," As noted above, this was a false statement; the Firm received

approximately $6.7 million in fees and commission after this letter was sent to

investors.

60. By making misrepresenting  and omitting facts in communications with investors,
I

Smith violated NASD Conduct Rule 2110.

FNTHCAUSEOFACITON

Supervisory Violations I

(NASD Conduct Rules 3010 and 2110)

61. The Department realleges and incorporates by reference paragraphs 1-60 above.

62. Fmm in or about 2003 through in or about 2008, the Firm's primary revenues were

derived ??cim private placements, including the four inc6me note offetings.

63. During this period, the Firm, acting through Smith, f?ilcd to establish and maintain a

supervisory system, and failed to establish, maintain and. enforce written supervisory

procedures, that were reasonably designed to achieve compliance with the applicable

securities laws and regulations and FINRA rules applicable to private securities

status and other sales practice-related issues.
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64. As the Firm's Chief Compliance Officer and 
a supervisory principal, Smith reviewed

and accepted the individual investments for the income noteofferings. In do 68 
SO,

Smith relied almost exclusively on the infornmtion provided in the Subscription

Agmemcnts and Purchaser Qucstionnaires submitted by each investor. There was no

information in those documents relating to the investor's liquid net worth or other

invcstments; therefore, Smith had insufficient information to assess the suitability of

the investment.

65. Many of the investor documents that Smith approved were deficient They were

incomplete or rnissmg financial infomlation necessary to ascertain whether the

investor was ' accredited" under Regulation D or wheth? the investment was suitable.

After the investor submitted the questionnaires to the Firm, many of them were

altered to increase the person's reported net worth and/or income to qualify them as

accredited.

66. Smith knew, or should have known, that the documents had been altered. At the

very least, the obvious alterations should have caused Smith to question the accuracy

of the documentation and whether the investor was accredited.

67. Smith failed to ensure that the forms were complete and accurate and to otherwise

respond reasonably under the circumstances. Instead, Smith continued to approve the

income note investments notwithstanding  these deficiencies.

68. As alleged above, the PPMs and Subscription Agreements for the income notes

represented that investments would only be accepted from accredited investors.

Nevertheless, Smith approved and accepted approximately 250 invesm?ents by non-

accredited investors.
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69. By failing to establish, maintain and/or enforce a supervisory system and written

supervisory procedures that were reasonably designed to achieve compliance with all

appHcable regulatory requirements with respect to the note offerings, the Firm and

Smith violated NASD Conduct Rules 3010 and 2110.

SrXTH CAUSEOF AcnoN

Providing False Documents to FINRA
(FINRA Rules 8210 and 2010)

70. The Department rcallegcs and incorporates by reference pamgmphs 1-69 above.,

71. On or about September 30,2009, the staff Sent a letter to the Firm requesting,

pursuant to FINRA Rule 8210, all documentation concerning loans received by

Smith, McGinn and other Firm employees from certain Related Entities, including

TDMCF, and CCV, two LLCs controlled by McGinn and Smith.

72. On or about November 16,2009, the Firm, acting through Sn?ith and McGinn,

submitted to FINRA staffcopies of 23 promissory notes relating to loans that Smith

and McGinn received from TDMCF and CCV.

73. Six ofthe notes were signed by Smith as the borrower and related to loans that hehad

received from TDMCF and CCV.

74. Fourteen of the notes were signed by McGinn and related to loans that he had

received from TDMCF and CCV. The mmaining notes were signed by MR? a Firm

registered representative.

75. Each ofthe promissory notes signed by the Firm* Smith and MR incIuded a signature

date that was during the time period from in or about October 2006 through in or

about October 2009.

16



76. Each note contained infonnation regarding the specifics ofthe notes, such as the

amount ofthe loan, interest rate, maturity date (in all cases the maturity dabe is six

years from the date ofthc original loan). The final page on each promissory note

stated UlN WITNESS WHEREOF, this Note has been executed and delivered on the

date specified above by the duly authorized representative ofthe Maker."

77. This certification was false. lnfact,the subject promissory notes that the Firm

provided were actually prepared, dated and sigmd by McGinn, Smith and MR from

in or about November 2,2009 through in or about November 15,2009.

78. The Firm, Smith and McGinn provided the subject promissory notes to FINRA staff

knowing that the dates reflected thereon were false. Nevertheless, the Finn, Smith

and McGinn did not advise the FINRA staff that the copies of the promissory notes

they produced to FINRA staff had been backdated.

79. By providing false documents to FINRA staff, the Firm, Smith, and McGinn violated

FINRA Rules 8210 and 2010.

RELIEF REQUESTED

WHEREFORE, the Department respectfully requests that the Panel:

A. orderthat one ormore ofthe sanctions provided under FINRA Rll!e 8310(a)be

imposed, including that Respondents McGinn, Smith & Co., Inc. and David L.

Smith be required to disgorge fully any and all ill-gotten gains and/or make full

and complete restitution, together with interest;

B. order that the Respondents bear such costs ofproceeding as are deemed fair and

appropriate under the circumstances in accordance with FINRA Rule 8330; and
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C. make specific findings that Respondents McGmn, Smith & Co., Inc. and David L.

Smith willfully violated Section 10(b) ofthe Exchange Act and Rule 10b-5

thereunder.

FINRADEPARTMENT OF ENFORCEMENT

Dated: April 5,2010
M.M

 IJ
 

1---Michael J. Newman, Senior Regional Counsel
'Jolm M. D'Amico, Regional ChiefCounsel
FINRA Department of Enforcement
58 1 Main Street, Suite 710
Woodbridge, NJ 07095
(732) 596-2030; Fax: (202) 721-6557
michael.newman?finra.org
john.d'amico@finra.org
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