
FINANCIAL INDUSTRY REGULATORY AUTHORITY
LETTER OF ACCEPTANCE WAIVERAND CONSENT

NO. 2009081025-01

TO: Department of Market Regulation
Financial Industry Regulatory Authority ("FD\TRA")

RE: Oppenheimer & Co., Inc., Respondent

Broker-Dealer
CRD No. 249

Pursuant to FINRA Rule 9216 of?FINRA's Code ofProcedure, Oppenheimer & Co., Inc. (the
"firm" or"OPCO'D, submits this Letter ofAcceptance, Waiver and Consent (?*AWC') for the

purpose ofproposing a settlement ofthe alleged mle violations described below. This AWC is
submitted on the condition that, if accepted, FINRA will not bring any future actions against the

firm alleging violations based on the same factual findings described herein.

L

ACCEPTANCE AND CONSENT

A- The firm hereby accepts and consents, without admitting or denying the findmgs, and
solely for the purposes ofthis proceeding and any other proceeding brought by or on
behalf of FINRA, or to which FINRA is a pady, prior to a hearing and without an
adjudication of any issue of law or fact, to the entry of the folIowing findings by FINRA:

BACKGROUND AND RELEVANT D???PLINARY ?lsTORX

The firm became a member ofFINRA on March 22, I 945, and its registmtion remains in
effect, The finn has no relevant.disciplinary history.

FACTS ANDVIOLATIVE3?QNDIJC?

In 20090181025, the staff in Market Regulation's Fixed Income Investigations Section
(the''staff'D reviewed municipal securities transactions executed by OPCO doing the
period July 1, 2008 through June 30,2009 (the "review period") forpotential violations
of Municipal Securities Rule.mgleine Board C"MSRBD Rules (3=17 and G-30. The staff
determined that the finn charged sit unfair and unreasonable pdce in 104 municipal
securities transactions with its customers and lacked an adequate supervisory system.
Specifically, the stafffbund that:

1. In 89 transactions? one trader al the firm followed the saine pattern of conduct He
pumhas?d municipal securities from a lxoker-dealer on behalf of OPCO, held the bonds

in inventory for at least. overnight, and then. made the bonds available for resale at an
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excessive markup to OPCO's customers. The trader was responsible for detemnining the
prices paid by OPCO's customers andthemarkupsranged from 5.01% to 15.57%. In 54
ofthe 89 transactions, the marlmps exceeded 9.4%. The markups were never disclosed to
OPCO's customers.

2. The firm failed to detect the excessive markups charged because its supervisory system
was deficient. Specifically, the fiml generated exception rep?rts that identified markups
in connection with municipal securities transactions above 3% (the"3% Markups
Report'D. The 3% Markups Report, however, only cap?edpaired infra-day trades,
which are those instances when the firm buys a bond. in the inter-dealer market and sells
the bond to an OPCO customer that same day. Trades lhat occurred inter-day, when the
firm buys a bond and sells the bond to a customer the next day or thereafter, were not
identified by the 3% Marknps Report or any other surveillance report and therefore not
reviewed by the firm's compliance departmmt By holding the bonds overnight before
rn?king them available for resale? the firm's supervisory system, which only reviewed
intm-day transactions for the fairness ofmarkups/markdowns  in municipal securities
transactions, did not captllre these transactions.

As a result of the fbregoing, the stallfound that

During the review period, the finn in 89 transactions sold municipal sec?nities fbr
its own account to a customer at an aggregate price (including any markup) that
was not fair and reasomble, mking into oonsidmation all relevant factors,
including the best judgment of lie broker, dealer or mimicipal sec?dties dealer as
to the fair market value ofthe securities at the time ofthe uansaction and ofaay
securities exchanged or traded in connection with the t?ansaction, the expense
involved in effecting the transaction, the fact that the broker, dealer, or mimioipal
semnities dealer is entitled to aprofit, and the total dollar amount afthe
transaction. The transactions are identified on Exhibit A, which is attached. The
89 municipal securities transactions were priced from 5.01% to 15.57% above the

firm's contemporaneous cost The conduct described in this p?a?mph constitutes

separate and distinct violations by OPCO ofMSRB Rules G-17 and G.30(a).

The trader was able to charge these excessive markups because ofa significant
deficiency in the firm's supervisory system. Specifically, the firm's supervisory
personnel relied exclusively on th? 3% Markups Report which only captured
intra-day transactions to review the fairness ofmarkups/n,?rkdowns  in municipal
secmities transactions. From at least2005 through June 30,2009, ifan OPCO
trader purchased securities and held those semtrities in inventory for a day or
longer, the subsequent sales to customers would not populate the 3% Mark?ps
Report or be subjected to a fair pricing review. The conduct described in this
paragraph constitutes aviolation by OPCO ofMSRB Rule G-27.
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3. In addition to the %?9 instances cited above, in paragraph one, the staff also determined
that in 15 other transactions during the review period the Erm sold municipal
securities for its own account to a customer at an aggmgate price (including a
markdown or markup) that was not fair and reasonable, taking into consideration all
relevant factors, including the bestjudgment ofthe broker, dealer or municipal
securities dealer as to the fair market value of the securities at the time ofthe
transaction and ofany securities exchanged or traded in connection with the
transaction, the expense involved in efTecing the ?ansaction, the fact that the broker,
dealer, or municipal securities dealer is entitled to a pro?t, and the total dollar amount
of the transaction. The transactions are ide?tified 

on ExhibitB, which is attached. The
conduct described in this paragraph constitutes separate and distinct violations by
OPCO ofMSRB Rules G-17 and G 30(a).

B. The firm also consents to the imposition ofthe following sanctions:

? A ccnsure;
? A fine of$675,000 (comprised of$500,000 for the fair pricingviolationsand

$]75,000 for the supervision violations);

. Restitution in conaection with the transactions listed on Exhibits A and B, which
are attached, in the total amount of $246,974, plus interest at the Iate set forth in
Section 6621(a) ofthe Internal Revenne Code, 26 US.C. 6621(a)?), ?m the.
date of the violative conduct until the date this AWC is accepted by the National
Adjudicatory Council ("NACD. A registered pdncipal ofthe firm shalI submit
satisfactory proofofpaymmt ofthe restitution, or ofreasonable and documented
efforts undertaken to eftect restittrtion, to the COMPLIANCE ASSISTANT,
LEGAL SECTION, MARKET REGULATION DEPARTMENT, 9509 KEY
WEST AVENUE, ROCKVILLB, MD 20850 or in an e-mail ft?om a work-related

account ofthe registered principal to MarketReeulationComN?i?ara.org. I?O

later than 120 days after accept?ce ofthis AWC. Iffbr any reason, the firm
cannot locate any oustomer after reasonable and documented efforts within such

period, or such additional period agreed to by the sta?, the firm shall forward any
undistributed restitution and interest to the afipropriate escheat, unclaimed-

property or abandoned-property  fimd for the state in which the customer is known

to have last resided; and

. An undertaking to provide three reports, written and oral, to FINRA on dates that

are no more than six months, 12 months, and 18 months after the date ofthe
Notice ofAoceptance ofthis AWC, regarding the ef?ctiveness ofthe ?irm's
written supervisory procedures with respect to the pricing of mtmicipal securities
transactions with customers. The written reports shall be certified by an off?<r of
the firm and shall address, at a minimum, the efgcacy of the 5rm's written
supervisory procedures, the steps Mken by su?ervisory personnel to review for
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compliance with the finn's fair pricing obligations p??suant to MSRB Rules G-17
and G-30 in connection with municipal securities transactions with a customer,
and the results ofsuch supervisory reviews.

The firm agrees to pay the monetary sanction upon notice that this AWC has been
accepted and that such payment is due and payable. The fom has submitted an Election
ofPayment form. showing the method by which itproposes to pay the fine imposed.

The finn specifically and voluntarily waives any right to claim that it is unable to pay,
now or at any time hereafter, the monetary sanction(s) imposed in this matter.

The sanctions imposed herein shall be effective on a date set by FINRA staff.

IL

WAIVER OF PROCEDURAL RIGHTS

The finn specifically and voluntarily waives the following rights granted under FINRA's Code
ofProcedure:

A. To have a Complaint issued specifying the ailegations against the firm;

B. To be notified ofthe Complaint and have the opportunity to answer the allegations in
writing;

C. To defend against the allegations in a discip?inary hearing before a hearing panel, to have

a written record ofthe hearing made and to have a written decision issued; and

D. To appeal any such decision to the NAC and then to the U.S. Securities and Exchange

Commission and a US. Court ofAppeals.

Further, the finn speci?ically and vohmtarily waives any right to claim bias or prejudgment ofthe
General Cotmsel, the NAC, or any member ofthe NAC, in connection with suéh person's or
body's participation in discussions regarding the tenns and conditions ofthis AWC, or other
consideration ofthis AWC, including acceptance or rejection ofthis AWC.

The fhm further specifically and voluntarily waives any right to claim that a person violated the

ex parte prohibitions ofFINRA Rule 9143 or the separa?ion of functions prohibitions of FINRA
Rule 9144, in connection with such person's or body's participation in discussions regarding the

terins and conditions of this AWC, or other consideration of this AWC, including its acceptance

or rejection.
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III.

OTHER MATTERS

The firm understands that:

A Submission ofthis AWC is voluntary and will not resolve this matter unless and until it
has been reviewed and accepted by the NAC, a Review Subcommittee ofthe NAC, or the
Office ofDisciplinary Affairs ("ODA"), pursuant to FINRA Rule 9216;

B. Ifthis AWC is not accepted, its submission will not be used as evidence to prove any of
the allegations against the firm; and

C. Ifaccepted:

1. this AWC will become part ofthe firm's permanent disciplinary record and may
be considered in any future actions brought by FINRA or any other regulator
against the firm;

2. this AWC will be made available through FINRA's public disclosure program in

response to public inquiries about the firm's disciplinary record;

3. FINRA may make a public announcement concerning this agreement and the

subject matter thereof in accordance with FINRA Rule 8313; and

4. The firm may not take any action or make or permit to be made any public
statement, including in regulatory filings or otherwise, denying, directly or
indirectly, any finding in this AWC or create the impression that the AWC is

without factual basis. The firm may not take any position in any proceeding

brought by or on behalfofFINRA, or to which FINRA is a party, that is
inconsistent with any part ofthis AWC. Nothing in this provision affects the

firm's: (i) testimonial obligations; or (ii) right to take legal or factual positions in
litigation or other legal proceedings in which FINRA is not a party.

D. The firm may attach a Corrective Action Statement to this AWC that is a statement of
demonstrable corrective steps taken to prevent fl?ture misconduct. The firm understands

that it may not deny the charges or make any statement that is inconsistent with the AWC
in this Statement. This Statement does not constitute factual or legal findings by FINRA,

nor does it reflect the views ofFINRA or its staff.
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Thc undersigned, on behalf ofthe firm, certifies that a person duly authorized to act on its behalf
has read and understands all ofthe provisions ofthis AWC and has been given a fi?ll opportunity

to ask questions about it; thit it has agmed to the AWC's provisions voluntarily; and that no
offer, t?reat, inducement, or promise of any kind, other than the ?erms set forth herein and the
prospect of avoiding the issuance ofa Complaint, has beell made to induo? the firm to submit it.

io/7113
Date Respondent

Oppenh?imer & Co., Inc.

*6??GZ--
?.?

N-SONSP.MMMdmN

Title: GDCZRJ.
Redowedbg

Bk.A H.69&Q
Elizabeth H. Baird, Esq.
Counsel for Respondent
Bingham McCutchen LLP
2020 K Street NW
Washington,DC 20006-1806
Tel. (202) 373-6561

Accepted by FINRA:

12/6/.3 Signed on behalf of the
Date Dimot b?n?-?77

C BEZCGRLIKaela
Lfobert A&*469 i--?xemmvence  Pr4Jent

VD98an.MOFNit  Regulation
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