TO:

FINANCIAL INDUSTRY REGULATORY AUTHORITY
LETTER OF ACCEPTANCE, WAIVER AND CONSENT

NO.200901p1b25-01

Department of Market Regulation
Financial Industry Regulatory Authority (“FINRA™)

Oppenheimer & Co., Inc., Respondent
Broker-Dealer
CRD No. 249

Pursuant to FINRA Rule 9216 of FINRA’s Code of Procedure, Oppenheimer & Co., Inc. (the
“firm™ or “OPCQ™), submits this Letter of Acceptance, Waiver and Consent (“AWC™) for the
purpose of proposing a settlement of the alleged rule violations described below. This AWC is
submitted on the condition that, if accepted, FINRA will not bring any future actions against the
firm alleging violations based on the same factual findings described herein.

Il
ACCEPTANCE AND CONSENT

The firm hereby accepts and consents, without admitting or denying the findings, and
solely for the purposes of this proceeding and any other proceeding brought by or on
behalf of FINRA, or to which FINRA is a paity, prior to a hearing and without an
adjudication of any issue of law or fact, to the entry of the following findings by FINRA:

BACKGROUND AND RELEVANT DISCIPL STORY.

The firm became a member of FINRA. on March 22, {945, and its registration remains in
effect. The firm has no relevant.disciplinary history.

FACTS AND VIOLATIVE CONDUCT

In 20090181025, the staff in Market Regulation’s Fixed Income Investigations Section
(the “staff”) reviewed municipal securities transactions executed by OPCO during the
period July 1, 2008 through June 30, 2009 (the “review period™) for potential violations
of Municipal Securities Rulemaking Board (“MSRB™) Rules G-17 and G-30. The staff
determined that the firm charged an unfair and unreasonable price in 104 municipal
securities transactions with its customers and lacked an adequate supervisory system.
Specifically, the staff found that:

. In 89 transactions, one trader at the firm followed the same pattern of conduct. He

purchased municipal securities from a broker-dealer on behalf of OPCO, held the bonds
in inventory for at least overnight, and then.made the bonds available for resale at an

20090181025(KM)



excessive markup to OPCO’s customers. The trader was responsible for determining the
prices paid by OPCO’s customers and the markups ranged from 5.01% to 15.57%. In 54
of the 89 transactions, the markups exceeded 9.4%. The markups were never disclosed to
OPCO’s customers.

2. The firm failed to detect the excessive markups charged because jts supervisory system
was deficient, Specifically, the ftrm generated exception repénts that identified markups
in connection with munioipal securities transactions above 3% (the “3% Markups
Report™), The 3% Markups Report, however, only captured paired intra-day trades,
which are those instances when the firm buys a bond in the inter-dealer market and sells
the bond to an OPCO customer thet same day. Trades that occinred inter-day, when the
firm buys a bond and sells the bond to a customer the next day or thereafter, were not
identified by the 3% Markups Report or any other surveillance raport asd therefore not
reviewed by the firm’s compliance depariment. By holding the bonds ovemight before
making them available for resate, the firm’s supervisory system, which only reviswed
intra-day transactions for the faimess of markups/markdowns in municipal securities
transactions, did not capture these transactions.

As a result of the foregoing, the staff found that:

During the review period, the firm in 89 transactions sold municipal securities for
its own account to & customer at an aggregate price (including any markup) that
was not fair and reasonable, taking into considaration all relevant factors,
including the best judgment of the broker, dealer or municipal securities dealer as
to the fair market value of the securitics at the time of the transaction and of any
securities exchanged or traded in connestion with the transaction, the expense
involved in effecting the transaction, the fact that the brokex, dealer, or muniofpal
securities dealer is entitled to a profit, and the total dollar amount ¢f the
transaction. The transactions are identified on Exhibit A, which is attached, The
89 municipal sechrities transactions were priced from 5.01% to 15.57% above the
firm’s contemporaneous ¢ost. ‘The conduct described in this paragraph constitutes
separate and distinct violations by OPCO of MSRB Rules G-17 and G-30(a).

The trader was able to charge these excessive markups because of a significant
deficiency in the finn’s supervisory system. Specifically, the firm's supervisory
personne! relied exclusjvely on the 3% Markups Report which only captured
intra-day transactions to review the fafrness of markups/markdowns in municipal
securities transactions, From at least 2005 through June 30, 2009, if an OPCO
trader puxchased securities and held those securities in inventory for a day or
longer, the subsequent sales to customers would not populate the 3% Markups
Report or be subjected to a fair pricing review. The conduct described in this
paragraph constitutes a violation by OPCO of MSRB Rule G-27.
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3. In addition to the §9 instances cited above, in paragraph one, the staff also determined
that in 15 other transactions during the review period the firm sold municipal
securities for its own account to a customer at an aggregate price (including a
markdown or markup) that was not fair and reasonable, taking into consideration all
relevant factors, including the best judgment of the broker, dealer or municipal
securities dealer as to the fair market value of the securities at the time of the
transaction and of any securities exchanged or traded in connection with the
transaction, the expense involved in effecting the transaction, the fact that the broker,
dealer, or municipal sccurities dealer is entitled to a profit, and the total dollar amount
of the transaction. The transactions are jidentified on Exhibit B, which is attached. The
conduct described in this paragraph constitutes separate and distinct violations by
OPCO of MSRB Rules G-17 and G 30(a).

B.  The firm also consents to the imposition of the following sanctions:

* A censure;

o A fine of $675,000 (comprised of $500,000 for the fair pricing violations and
$175,000 for the supervision violations);

¢ Restitution in conoection with the transactions listed on Exhibits A and B, which
are attached, in the total amount of $246,974, plus interest at the rate set forth in
Section 6621(a) of the Internal Revenne Code, 26 U.8.C. 6621(2)(2), from the.
date of the violative conduct until the date this AWC is accepted by the National
Adjudicatory Council ("NAC"). A.registered principal of the firm shall submit
satisfactory proof of payment of the restitution, or of reasonable and documented
efforts undertaicen to effect restitution, to the COMPLIANCE ASSISTANT,
LEGAL SECTION, MARKET REGULATICON DEPARTMENT, 9509 KEY
WEST AVENUE, ROCKVILLE, MD 203850 or in an e-mail fiom a work-related
account of the registered principal to Mark ionCo 0L, DO
later than 120 days after acoeptance of this AWC. If for any reason, the firm
cannot locate any customer after reasonable and documented efforts within such
period, or such additiona! period agreed to by the staff, the firm shall forward any
undistributed restitution and interest to the appropriate escheat, unclaimed-
property or abandoned-property fund for the state in which the customer is known
to have last resided; and

+ Anundertaking 10 provide three reports, writien and oral, to FINRA. on dates that
are no more than six months, 12 months, and 18 months after the dats of the
Notice of Acceptance of this AWC, regarding the effectiveness of the finm’s
written supervisory procedures with respect to the pricing of municipal securities
transactions with customers. The written reports shall be certified by an officer of
the firm and shall address, at a minimum, the efficacy of the finm’s written
supervisory procedures, the steps taleen by supervisory personnel to review for
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compliance with the firm’s fair pricing obligations pursuant to MSRB Rules G-17
and G-30 in connection with municipal securities transactions with a customer,
and the results of such supervisory reviews.
The firm aprees to pay the monetary sanction upon notice that this AWC has been
accepted and that such payment is due and payable. The firm has submitted an Election
of Payment form showing the method by which it proposes to pay the fine imposed.

The firm specifically and voluntarily waives any right to claim that it is unable to pay,
now or at any time hereafter, the monetary sanction(s) imposed in this matter.

The sanctions imposed herein shall be effective on a date set by FINRA staff.
o

WAIVER OF PROCEDURAL RIGHTS

The firm specifically and voluntarily waives the following rights granted under FINRA’s Code

of Procedure:

A,  Tohave a Complaint issued specifying the allegations against the firm;

B. To be notified of the Complaint and have the opportunity to answer the allegations in
writing;

C.  To defend against the allegations in a disciplinary hearing before 8 hearing panel, to have
a written record of the hearing made and to have a written decision issued; and

D. To appeal any such decision to the NAC and then to the U.S. Seourities and Exchange

Commission and a U.S. Court of Appeals.

Further, the firm specifically and voluntarily waives any right to claim bias or prejudgment of the
General Counsel, the NAC, or any member of the NAC, in conneotion with such person’s or
body’s participation in discussions regarding the terms and conditions of this AWC, or other
consideration of this AWC, including acceptance or rejection of this AWC.

The firm farther specifically and voluntarily waives any right to claim that a person violated the
ex parte prohibitions of FINRA Rule 9143 or the separation of functions prohibitions of FINRA
Rule 9144, in connection with such person’s or body’s participation in discussions regarding the
terms and conditions of this AWC, or other consideration of this AWC, including its acceptance
or rejection.
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m.
OTHER MATTERS
The firm understands that;

A. Submission of this AWC is voluntary and will not resolve this matter unless and until it
has been reviewed and accepted by the NAC, a Review Subcommittee of the NAC, or the
Office of Disciplinary Affairs (“ODA”), pursuant to FINRA Rule 9216;

B. If this AWC is not accepted, its submission will not be used as evidence to prove any of
the allegations against the firm; and

C. If accepted:

L. this AWC will become part of the firm’s permanent disciplinary record and may
be considered in any future actions brought by FINRA or any other regulator
against the firm;

2. this AWC will be made available through FINRA’s public disclosure program in
response to public inquiries about the firm’s disciplinary record;

3. FINRA may make a public announcement concerning this agreement and the
subject matter thereof in accordance with FINRA Rule 8313; and

4. The firm may not take any action or make or permit to be made any public
statement, including in regulatory filings or otherwise, denying, directly or
indirectly, any finding in this AWC or create the impression that the AWC is
without factual basis. The firm may not take any position in any proceeding
brought by or on behalf of FINRA, or to which FINRA is a party, that is
inconsistent with any part of this AWC. Nothing in this provision affects the
firm’s: (i) testimonial obligations; or (ji) right to take legal or factual positions in
litigation or other legal proceedings in which FINRA is not a party.

D. The firm may attach a Corrective Action Statement to this AWC that is a statement of
demonstrable corrective steps taken to prevent future misconduct. The firm understands
that it may not deny the charges or make any statement that is inconsistent with the AWC
in this Statement. This Statement does not constitute factual or legal findings by FINRA,
nor does it reflect the views of FINRA or its staff.
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The undersigned, on behalf of the firm, certifies that a person duly anthorized to act on its behalf
has read and understands all of the provisions of this AWC and has been given 2 full opportumity
to ask questions about it; that it has agreed to the AWC’s provisions voluntarily; and that no
offer, threat, inducernent, or promise of any kind, other than the texras set forth herein and the
prospect of avoiding the issuance of a Complaint, has been made to induce the fixm to submit it.

/o/ 7 !./3

Date

Reviewed by:

By o d)

Elizabeth H, Baird, Ezq.
Counsel for Respondent
Bingham McCutchen LLP
2020 K Street NW
‘Washington, DC 20006-1806
Tel. {202) 373-6561

Acoepted by FINRA:

12/6/03
Date

20090181025(XM)

Respondent
Oppenheimer & Co., Ine.

BYL,%/

N’ame:&z..f pA ﬁ"/ W
Title: _frpomzsecd é’wr-af

Signed on behalf
Director of OP{
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