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OFFICE OF HEARING OFFICERS
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} No. 2009019362801
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v. )
) COMPLAINT
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CRD No. 2565633, )
Respondent. )
)
The Department of Enforcement alleges:
SUMMARY
1. Respondent Toth misused customer funds in violation of NASD Conduct Rules

2330 and 2110 and borrowed tunds from a customer in violation of NASD Conduct Rule 2370
and FINRA Rule 2010. Further, he provided false testimony and information to a state securities
regulator and false information to the firm with which he was associated. Workman Securities
Corp. (Workman). regarding his borrowing funds from a customer thereby violating FINRA
Rule 2010. In addition. he failed to respond to multiple written requests for information and
documentation in violation of FINRA Rules 8210 and 2010,
RESPONDENT AND JURISDICTION

2. Toth entered the securities industry in or about 1994, He was associated with
CapWest Securities. Inc. (CapWest) from on or about February 23, 2007 through on or about
July 16, 2008, where he was registered as a general securities representative and an investment
company products and variable contracts representative.

3. Toth was then associated with Workman from on or about July 14, 2008 through

on or about September 4, 2009, where he was registered in the same capacity. Per the Uniform




Termination Notice for Securities Industry Registration (Form U3) filed by Workman on
September 4, 2000, the firm terminated Toth for the following reason: “Through an investigation
the firm reached the opinion that the representative used client tfunds for personal reasons
without the client’s authority.”

4. Since his termination from Workman, Toth's Form U3 has been amended on
multiple occasions. The most recent Form U3 amendment that disclosed a new customer
grievance was made on October 15, 2010. That complaint. made by TZ and D7, alleged. among
other claims. that Toth made misrepresentations, committed fraud. and recommended unsuitable
private placements.

5. Toth has not associated with another member firm since his termination from
Workman. Although Toth is no longer registered or associated with a FINRA member. he
remains subject to FINRA s jurisdiction for the purposes of this proceeding. pursuant to Article
V. Section 4 of FINRA's By-Laws. because: (1) the Complaint was filed within two years after
CapWest filed the above-referenced October 15, 2010 amended Form US5 that disclosed Toth
may have engaged in conduct actionable under the securities laws. rules and/or regulations. and
(2) the Complaint charges Toth with conduct occurring while he was associated with a FINRA
member and with failing to respond to FINRA requests for information that were 1ssued within
the time period that FINRA retained jurisdiction over him.

FIRST CAUSE OF ACTION
{Misuse of Customer Funds - Violations of NASD Conduct Rules 2330 and 2110)

0. The Department realleges and incorporates by reference paragraph numbers 1 - 3

above.

]



7. In March 2008, while associated with CapWest, Toth contacted CapWest
customer. W, to solicit an investment in what he represented to be a short-term $70,000 loan to
a California-based construction company.

8. Toth represented that the owner of the construction company was a personal
friend and that the terms of the loan included repayment of principal and payment of interest at a
high rate.

9, In response to Toth’s solicitation, on March 25, 2008, W] took a premature
distribution in the amount of $70,000 from his 403(b) retirement account. The paperwork for the
distribution was prepared by Toth.

10.  Anamount equal to 25% of the requested withdrawal was withheld for taxes and
the balance of $52.500 was deposited into WJ's personal bank account.

11. Toth eriginally told W that taxes would not be withheld from this distribution.
When this proved to be incorrect, Toth told W that the loan would be repaid in a short period of
time so as to avoid any tax consequences.

12. Shortly atter the $32.500 was received into W's bank account. Toth arranged for
W to wire the funds to a BA account held by Toth and his wife. EH. This wire transaction
occurred on March 28, 2008.

13. After receipt of the $52.300 on March 28th. Toth did not invest the funds in the
construction company or anv other investiment opportunity. Rather. the funds remained in Toth's
bank account and were used by Toth to cover his personal expenses. Had the $52.500 not been
deposited into Toth's and EH's bank account. their account would have been overdrawn by over

$40.000.
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14. WIJ did not authorize Toth to use the funds for his own personal purposes. Rather,
at all relevant times, WJ understood and believed that the funds were intended for investment,
and had been invested in a short term. high interest rate loan to a construction company, as
represented by Toth.

15. Between on or about June 1, 2008 and on or about September 9. 2009, W]
exchanged numerous emails with Toth concemning the purported investment. W repeatedly
sought information from Toth concerning the repayment of the loan and the time period within
which he could restore the funds to his 403(b) account and avoid the tax penalty. W] also
requested copies ot documents evidencing the purported investment and the construction
company s receipt of the funds. Inresponse, Toth initially represented that repayment by the
construction company was forthcoming in time to avoid the tax penalty: however. in January
2009, he told W that he was assuming personal responsibility for repayment.

16. When W1 had not recelved repayvment of any portion of the purported investment
by August 2009. W] contacted Workman conceming the tfransaction. [n September 2009,
following his termination by Workman. Toth informed WJ that he did not have the funds to
repay him and requested that his obligation exclude the withheld tax payvment he had originally
agreed to repay. Toth never provided records of the purported investment to WJ. never repaid
and portion of the funds that he expended for his personal benefit and never informed W that he
had used the tunds to pay his personal expenses.

17. By failing to invest WI's funds in the form of a short term ioan to a Calitornia-
based construction company. as he represented and WJ intended, and by causing the funds to
come under his contrel and to then use the same to cover his personal expenses. Toth made

improper use of the funds. Further. by continuing to mistead W1 for over a year as to the




disposition of the $52.500 W understood to have been invested, Toth engaged in conduct

inconsistent with high standards of commercial honor and just and equitable principles of trade.

18. Each instance in which Toth misused WJ's funds for a personal expense. as
alleged above. constituted a separate and distinet violation of NASD Conduct Rules 2330(a) and
2110 by Toth. Misleading W1 as to the disposition of the funds. as alleged above, constituted a
violation of NASD Conduct Rule 2110 as to representations made on or before December 14,
2008, and a violation of FINR:A Rule 2010 as to representations made on or atter December 13,
2008.

SECOND CAUSE OF ACTION
(Borrowing from a Customer - Violations of NASD Rule 2370 and FINRA Rule 2010)

16. The Department realleges and incorporates by reference paragraph numbers | —
18 above.

20. At all relevant times, Workman's procedures prohibited its representatives from
borrowing tunds from customers.

21 On August 1. 2008, Toth executed an ~“Acknowledgement of Associated Persons™

confirming that he had rcad and understood the contents of Workman's supervisory procedures

and was responsible for abiding by the same.

22. Additionally. Toth executed an annual compliance questionnaire and certification
on August 4. 2008 specifically recognizing Workman's prohibition against borrowing from a
customer. Relevant portions from the questionnairescertification read as follows: [ understand
that [ may not borrow meoney trom or loan meney to any customers....”

REN Notwithstanding the above, in May 2009, Toth borrowed tunds in the amount of

£30.000 from Workman customer AD.




24, The loan 1s memorialized by a May 6, 2009 promissory note signed by Toth and
his wife and is secured by a deed of trust dated May 6, 2009, recorded with the Maricopa
County, Arizona Recorder, recording no. 2009044039, 5/18/2009 12:52, 916-5-1-1, N.

25.  The note provides, in relevant part as follows:

For value received, Attila Toth and Erin Hall ... promise to pay [AD] the
sum of Thirty Thousand and 00/100 Dollars ($30,000.00) in monthly
installments of One Thousand and 00/100 Dollars ($1,000.00) or more,
pavable on or before the 30™ day of each month beginning on the 30% of
May, 2009, with interest on all unpaid principal from April 30, 2009, until
paid, at the rate of ten percent (10.0%) per annum, the interest to be first
deducted from the regular monthly installments and the balance to be
applied upon the principal. I[f not soener paid, the entire unpaid principal
and accrued interest shall be due and payable on January 1, 2010,

26. Toth borrowed the funds from customer AD without Workiman’s knowledge or
consent.
27. By borrowing funds from a customer in contravention of the requirements of

NASD Conduct Rule 2370, Toth violated NASD Conduct Rule 2370 and FINRA Rule 2010,

THIRD CAUSE OF ACTION
(Making False Statements to the ACC and Workman regarding Borrowing from
Customers - Violations of FINRA Rule 2010)

28. The Department realleges and incorporates by reference paragraph numbers 1 —
27 above.

29. On September 15, 2010, Toth, while under oath, provided false testimony to a
state securities regulator.

30. Specifically, during his deposition, he was asked and responded to questions
regarding borrowing from AD as follows:

QQ: Have you ever requested a loan from [AD]?



A: No on the loan. ...

Q: Are there any loan transactions or promissory notes executed between
yourself and [AD]?

A: No.

31. Toth also submitted a written statement to the state securities regulator dated
September 13, 2010 wherein he represented “1 have no clients that provided me loans.”

32. As evidenced by the promissory note and deed of trust set forth in Cause Two
above, Toth borrowed at least $30,000 from AD. As such his sworn testimony and written
statement to the state securities regulator that he had not borrowed funds from AD, a Workman
customer, are false.

33. Toth also responded falsely when asked by Workman about borrowing from
customers.

34. On August 21, 2009, Workman's Chief Compliance Officer, KS, emailed Toth
the following question: “Did you take, borrow, or use any other client funds for your own
personal or business purposes anytime in the past other than from [WJ]}?” Toth responded, “No 1
never, took, borrowed or asked for funds from a client....”

3s. In light of the $30.000 that he borrowed from Workman customer AD in May
2009, Toth’s representation to Workman was false.

36. By lying to a state securities regulator and to his employer firm in a matter
pertaining to his participation in the securities business, Toth acted in a manner inconsistent with

high standards of commercial honor and just and equitable principles of trade. He thereby

engaged in separate and distinct violations of FINRA Rule 2010.



FOURTH CAUSE OF ACTION
(Failure to Respond to Rule 8210 Requests for Information
- Violations of FINRA Rules 8210 and 2010)

37. The Department realleges and incorporates by reference paragraph numbers 1 —
36 above.

38. In November 2010, FINRA conducted an on-site inspection of Toth’s otfice. At
that time, FINRA staft also copied Toth's computer hard drives.

39. The materials obtained by FINRA staff trom these cttorts revealed that Toth may
have engaged in additional misconduct. including. but not limited to. mortgage fraud.
undisclosed outside business activities. and borrowing from customers.

40. Consequently. on March 1, 2011, staft sent a written Rule 8210 request to Toth
secking. among other items: information and documentation regarding Toth’s outside business
activities while associated with both CapWest and Workman; information related to Toth’s
involvement in apparent imstances of mortgage fraud: additional information and documentation
related to the loans from AD: and. information and documentation regarding possible additional
instances of borrowing from customers.

41. The March 1. 2011 Rule 8210 request was sent to Toth’s residential CRD address
in Phoenix, AZ (CRD Address) via certified and first class mail and required a response on or
prior to March 15, 2011.

42. The March 1™ certified mailing was returned 1o FINRA stammped “Return to
Sender — Unclaimed — Unable to Forward.”™ The first class mailing was not returned to FINRA.

Toth did not respond to the March 1. 2011 Ruie 8210 request letter.




43. On March 17, 2011, a second Rule 8210 request for the information identified in
Complaint paragraph 40 was sent to Toth at his CRD Address by certified and first class mail.
Toth’s responsive information was due on or prior to March 31, 2011,

44. The March 17" first class mailing was not returned to FINRA. With respect to
the March 17" certified mailing, neither the delivery receipt nor the actual mailing was returned
to FINRA. Per the USPS.com track and confirm service, the March 17" request was delivered
on March 23, 201 lat 1:24 p.m. Toth did not respond to the March 17" Rule 8210 request letter.

45. To date, Toth has failed to provide the information that was requested, pursuant to
Rule 8210 on March 1. 2011 and March 17, 2011. Both Rule 8210 requests were sent during the
period that Toth remained subject to FINRA’s jurisdiction; therefore, he was required by Rule
8210 to provide the requested information.

46. The acts. practices and conduct described above constitute separate and distinct
violations of FINRA Rules 8210 and 2010 by Toth.

FIFTH CAUSE OF ACTION

(Failure to Respond to Rule 8210 Requests for Information
- Violations of FINRA Rules 8210 and 2010)

47 The Department realleges and incorporates by reference paragraph numbers 1 —
46 above.
48. Toth also failed to respond to written Rule 8210 requests pertaining to allegations

raised by TZ and DZ that were first identified in Toth’s October 15, 2010 Form US amendment.

i.e.. that Toth made misrepresentations, committed fraud and recommended unsuitable private

placements.




49. The first written Rule 8210 request regarding the allegations raised by TZ and DZ
was sent by certified and first class mail to Toth’s CRD Address on December 13, 2010. Toth’s
responstve information was due on or prior to December 27, 2010.

50. The December 13" certified mailing was delivered on December 16, 2010 and
was signed for by Toth’s wife, EH. The first class mailing was not returned to staff. Toth failed
to respond to the December 13" Rule 8210 request.

51. On January 11, 2011, FINRA staff again requested, pursuant to Rule 8210, the
information and documentation identified in the December 13, 2010 Rule 8210 request.

52. The January 1 1" Rule 8210 request was sent by certified and first class mail to
Toth’s CRD Address. Toth’s responsive information was due by January 25, 2011.

33. The January 11" certified mailing was delivered on January 14, 2011 and was
signed for by Toth’s wife, EH. The first class mailing was not returned to staff. Toth did not
respond to the January 11" Rule 8210 request.

54.  Todate, Toth has failed to provide the information that was requested, pursuant to
Rule 8210 on December 13, 2010 and January 11, 2011. Both Rule 8210 requests were sent
during the period that Toth remained subject to FINRA’s jurisdiction; therefore, he was required
by Rule 8210 to provide the requested information.

55. The acts, practices and conduct described above constitute separate and distinct
violations of FINRA Rules 8210 and 2010 by Toth.

RELIEF REQUESTED

WHEREFORE, the Department respectfully requests that the Panel:

Al make findings of fact and conclusions of law that Toth committed the

violations charged and alleged herein:
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B. order that one or more of the sanctions provided under FINRA Rule 8310(a)
be imposed: and.

C. order that Toth bear such costs of proceeding as arc deemed fair and appropriate
under the circumstances in accordance with FINRA Rule 8330;

Dated: July 5, 2012

FINRA DEPARTMENT OF
ENFORCEMENT

cather flawker
Senior Regional Counsel

4600 S. Syracuse St., Suite 1400
Denver, Colorado 802537-2719
(303) 446-3110

Fax. No. (303) 620-9450
heather. hawker/ finra.org
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