
?3/24/2015 16 22 FA, . 002/03?

SEC'.UKI 11ES AND EXCHANGE COMMISSION
Washington, D.C

SEC?TRrTIES EXCHANGE ACT OF 1934
Release No. 75981 / Scptcmber 24,2015

Admin. Proc. ?ik No. 3-16022 RECEIVED

SEY / YnlTn the Matter of the Applications of , .?,J

BLAIR C. MIELKI?
OFFICE OF GENERAL COUNSEL

and
Regulatory/App,?'Iate

?REDEK?CK W. SHI JI.TZ

For Review of Disciplinary Action Taken by

FINRA

OPINION OF THE COMMISSION

REGISTERED SECURITIES ASSOCIATION-REVIEW OF DISCIPLINARY
PROCEEDINGS

Failure to Provldc Written Notice to ?nd Obtain Written Approval from
Firm Regarding Private Securities Transactions

Failure to Provide Written Notice to Firm of Outsidc Business Activities

Failure to Provide Requested lnformation

Failure to Appear for On-The-Record Tnterview

Conduct lnconsistent with Just and Equitable Principles of rradc

Misuse of Customer Funds

Causing Firm's Books and Records to Be Inaccurate

R?gistered representatives engaged in privatc securities transactions without giving
written notice to or obtaining written approval from cmployer member firm ??rrcgistcred

securities association; engaged in outside business activities without providing prompl
written notice to firm; failed to provide requested information in connection with FINRA
investigation; failed to appear timely for on-the-rccord interview; made misslulcmcnts on
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inaccurate books and records. Held, association's findings o? violations a?,d sanctions

imposed arc sustained.

APPEARANCES:

.James E S?liz, of Stokz Law Office, Evansvillc, 1N, for Blair C. Mielke and Frcdcrick
W. Shultz.

.4 lan Lcnvhea?, Michael Garawski, and Jante C ?l?irner, for FINRA.

Appeal filed: August 25,2014
T.ast briefreccived: December 8,2014

Blair C. Mielke and Frederick W. Shultz, boih fomierly registered reprcscnratives
associated wilh Brookitonc Securities, Inc. ("Brookstone"), a ?INRA member firm, appeal trom
iqNRA disciplinary action. FTNRA found that Mielke and Shultz violated NASD Ruleb 3040
and 21 ?0 and F?NRA Rule 2010 by engaging in privatc securities transacti(,ns without giving
written notice to and obtaining written approval from Brookstone, and that they violated NASD
Rules 3030 and 2110 and FINRA Rulc 2010 by engaging in outside business activities without
providing prompt written notice to Brook?tone.1 

As a unitary sanction fiir these violations,
FINKA barred ea?h Applicant from associating with a FINRA member f,rm in any capacity.

? On July 26,2007, the Commission approvcd a proposed rule change that NASD filed
seeking to amend its Certificate of Incorporation to reflect its name change ?o the Financial
Industry Regulatory Authority, Inc. ("FlNRA"), in connection with the consolidation ofits
member firm regulatory functions with NYSE Regulation. Inc. See Securities Exchange Act
Relcasc No. 56148, 2007 WT, 2159604, at *2 (July 26.2007). Following the consolidation,
FINRA began developing a IiCW "Consolidaicd Kutebook" of Fl NRA Rules. '1'he first phase of
the new con?olidated rules becarnc effective on Deccmber I 5,2008. See Exchange Act Release
No. 58643,2008 WL 4468749 (Sep? 25,2008), 73 Fed. Reg. 57,174 (Oct. 1,2008).

NASD Rule 3040 provides that "[n?o pcrson associarcd with a membcr shall participate
in any manner in a private securities transaction except in accordance with the requirements of
[Rule 3040]," which include the rcquiremcnt that lhc representative  provide the member With
written Iiolice and, it'rcceiving compensation tor the private securities transaction, reccivc
written approval from the member. NASD Rulc 3040 has not yet been replaced by a new
FINRA Rule iIi the Consolidated Rulebook, and it rcmains in effect. NASD Rule 3030 provided
that "[n]o person associated with a meinber in any registered capacity shall be e?nploycd by, or
accept compensation from, any other person as a resuk of ally business activity... outsidc the
scope ofhis relationship with his emptoycr firni, unless he has provided prompt written notice to
the inembcr." In December 2010, aftcr the conduct at issue herc, the Commission approved new
FrNRA Rule 3270, which replaced NAST) Rule 3030. rhe new rule, among other lhings,
clarified the types of positions an associatcd person could not hold with an outside business, and

it specifically required that the associated pcrson provide written notice to the membcr befbre
engaging in outside busi?icss aclivities. See F/NRA Regulatory Notice 10-49 (Dec. 2010).

(continued...>
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FlNRA also found that Applicants cngaged iii conduct inconsistent with just and

equitable principlcs oftrade, in violation ofNASD Rule 2110 and FINRA Rule 2010, by inaking
misstatements regarding outsidc business activitics on Brookslonc's annual Outside Busincss
Interests Schedules submi?ted by Miclke in April 2008 and by both Applicants in April 2009

For ihcsc violations, FINKA also barred both Applicants in all capacities.

FlNRA further fkiund that Micjke and Shultz violated FiNRA Rules 8210 and 2010.

F?NRA found that. in conncction with its investigation of Applicants, Mielkc failed to respond
complctely and timely to F?NRA's requests for inforination and Shultz Failed to appear timely for
on-thc-record tesrimony.Z FTNKA barred both Applicants in all capacities for thcse violations as

Wcil.

Finally. FINRA found that Shullz violated FINRA Rules 2150 and 2010 by misusing

customer funds andviolatcd NASI) Rule 3110 and FBTRA Ruie 2010 by causing Brookstone to
maintain inaccur?tc books and records.' For each ?fthese violations, F?NRA found that a
$10,000 fine and a one-year suspension would be appropriate, but FINRA declined to impose
those sanctions in light of the three bars it was imposing on Shultz as sanctions for the violations
discussed above.

(...continued)
NASD Rule 2110 providcd that "[a] member, in the conduct ofhis business, shall

observe high standards ofcommercial honor and just and equitable principles oftrade:-
According to "our long-SIanding and judicially-recognized policy 

. . . a violation of another
Commission or NASD rule 

or rcgulation... constitutes a violation of[NASDI Rule 211(1."
Stephen J Glucbnan, Exchangc Act Release No. 41628,54 SEC: 175.1999 Wl. 507864, at *6,
(Jiily 20, 1999). In September 2008, the Commission approved new Fl NRA Rule: 20 1 0, which
replaced NASD Rule 21 10. The ncw rulc, wl,ich became cfFective December 1 5, 2008, iS ?10t

differcnt in any material respect from the prior rule. See FL?U Regularory N?lke 08-57 (Oct.
2008). NASD Rulc 2]10 applied lo the porlion of Miclke's conduct that occurred bcfore
December 15,2008, and new FINRA Rulc 2010 applies to Mielke's and Shultz's conduct after
that date.

FINRA Rule 8210 rcquires associatud persons to provide "information or ?estimony" in
connection with a FrNRA investigation.

, NASD Rule 3110 requires member firms to "make and preserve books, accounts, records,
mcmormda, and corrcspondcnce in conformity with all applicable laws, rules, regulations and
statenients ofpolicy pr?,mulgated ?hereunder and with ?FrNRA Rulcsl and as prescribed by SEC
Rule 17a-3. Thc record keeping format. medium, and retention period shall comply with RuIe
17a-4 under the [Exchange AciJ." NASD Ru?e 31 IO has not yet been rcplaced by a ncw ]'' !NRA
Rule in lhc Consolidated Rulcbook, and it remains in cffec?.

FINRA Rulc 2150 states that "ln]o member or person associated with a member shall
make impmper use ofa customer's securities or funds."
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On appeal, Applicants claim that they had provided oral notice lo Brookstone officers
before commencing their outside business activities and private securities transactions; that their
failures to comply with FTNKA information requests werc partial and can be cxcused because of
personal and family health problems; that any miss?atcments on their Outside Business lnterests
Schedules were unintentionaI und should be viewcd in light oftheir purported oral disclosures of
thcir activities to Brookstone officers; that the misuse of customer funds and books and records
Violations were the result otsloppy bc?okkceping a?id were uninrentional; and that lhe sanctions
FINRA imposed should be rcduced. Based on our independent revicw ?? thc record, we sustain
FrNRA's findings of violations and its imposition of sanctions.4

L Background

A. .?nnuary 2008-November 2008: Applicants form?d Midwest and bcgan to
prom?,te and sell interests in it, but ilid ,?ot tell Drwk?tonc.

Mieike entered the sccurities industry in Scptembcr 198?, and he remained continuously
registered wilh various FINRA member firms from that time until November 2009. Mielkc
joined Brookstone in June 2007 and remained employed there until November 2009, whcn
Brooksione terminated his employment. Mielke is not currently associated with a FINKA
member firm.

Shultz, a retired mathematician and family fricnd of Miclke, entered the securities
industry (at Mielke's rccoinmendation) as a rcgi?tercd reprcscntative  in 2006 and joined
Brookslone along with Mielkc in June 2007. Brookstone terminated Shulrz's cmployment in
November 2009. Shultz is not currently associated with a FINRA member firm.

It? January 2008, shortly after becoming associated with Brook?tone, Mi?lkc and another
individual who is not relevant to this prciceeding Ibrincd Midwest Invc?tment Partners, LLC
(?Midwest"), a limited liability company that sought to attract investments by accreditcd
invcstors who wanted to "pursue mcdium to long-term capital ?pprcciarion" by invcsting their
pooled money in ccrtain hedgc funds. Mielke imrnediately began promoting and selling
Midwest nonvoting membcrship interests. Miclke hired Shultz in Sep?ember 2008 to handle
Midwest's financial and accounting matters.

?n its pnvatc placement memorandum. Midwest describcd an investmenl in its
mernbcrship intercst? as speculative and involving a high degree of risk. Midwest offered up to
$100 million ofthe company's restricted nonvoting membership interests to accredited investors
and sought a minimum inveilnlcnt of$250,000. Investors wcre to receive 50 pcrcent uf
Midwes.t's profits on an annual basis, with the other 50 percent going to Midwest's Manager, as
discussed below.5 Midwest invested the proceeds of its offering in two hedge funds, Vestiztm

4 in addition to the lhrcc bars FTNRA imposed. it also ordered Applicants to pay, jointly
and severally, appcal costs of$2,468.85.
S lhe record contain., two different versions of Midwcst's private placement mcInorandum.

(continued.. )
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Equity Fund, I.LC and Arcanutn Equity Fund, LLC, which Mielke testified werc "basically the

same company" and investcd in "medium icriii notes."

Applicants ran virtually every aspect of Midwest's business. F roni Midwest's inception,
Miclke was its Presidcnt and Chief Executive Officer. Beginning in January 2008, he hired an
attorney ?o prepare Midwest's offering documcnts; conducted duc diligence on Mid?vest's

investment in ccrtain hedge funds And handlcd the relationships with the hedgc funds' managers;
hircd other rcgistercd representative to sdi Midwest:? and tnarketed Midwest to prospectivc
inves??rs.

Shultz was Midwest's Chicf Financial Officer and earned a salary of$1,000 per month.
Shult7 decided who qualified as an accredited Investor and filed certain documents with thc
Comniission, i,icluding a Fonn D Notice of EXCnipt Offering of Securities. H? also mailed
offcring documents to prospcctive investors, obtained itivestors' moncy, answered investors'
que?lions about Midwcst, preceded redemption requests, and handled a variety of formal
corrcspond?nce and agreements. In general, Shultz "handled Lhe money" and perfonned gcneral
accounting and office managcment duties for Midwest,

Applicants managed Midwest's day-to-day business through Harvest Midwest Group.
LLC ("Harvest"), an Indiana limited liability company that owned all of Midwest?s voting
membcrship interests. Mielke ionned Harvest in carly 2008 and was its Prcsident, Chiel-
Executive Officer, and a Director. Bcghming in Seplcmber 2008, Shultz was Harvest's Chief
Financial Officer and a Dircctor and administcrcd Harvest's ?inancial operations, such as tracking
distributions from investments, accounting for cxpenscs, making digrributions to the company
and investors, and issuing account statements to investors. As Midwest's Manager, Harvest paid
for Midwest's expenses and received 50 pcrcent ofMidwcst's profits on an annual basis.

(...continued)
one of which Hrookstone ncver approved and atiother that Brookstone approved iii June and

August 2009. The versions ofthe private placement memorandum do not appear ?o differ in any
material respcct germane to the violations at issue in this proceeding.
6 The rcgistered rcpresentatives Mielke hired to sell Midwest interests, Thomas J Gorter
and Michacl 1.. Tricr, were charged in FINRA's complaint in Lhis procecding. After a four-day
hearing, the FINRA Hearing Pancl imposed three scparate bars against Gorter after linding that
hc had participated in undisclosed private sccuritics transactions, caused Brookstonc to maitltain
inaccurate books and records. failed to respo Iid timely to FINRA's information and documen?

requests, and failed to appear timely for on-the-record testimony. C?orter appealed the Hearing
Panel's dccision to FINRA's National Adjudicatory Council, but Gorler and FINRA Enforcement
then submitted a proposed settlement to the NAC, which the NAC acccpted.

FlNRA's complaint charged Trier only with participation in undiscloscd priva?e securities
transactions. The Hearing Panel l'ound tliat Trier had com?nittcd the violations as ch?rgcd and
suspcnded Trier in all capacities ibr thirty busineF,?1 days and fined him $2.500. Neithcr Trier iwi
FTNRA Enrorccmenl appealed lhc ??earing Panel's dccision to ?he NAC.
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Applicants indirectly owned MidWeSI. Harvest, Midwest's managcr, was a wholly owned
subsidiary of a limited liability company, Harvest Holding Company LLC ("Harvest Holding").
that Mielke created in 1995. Mielkc owned 75 percent and Shultz owned five percent of Harvest
H??lding's stock, respectively. 7 Miclke was l?Ian,est H?,lding's Presidenl, Cllief Executive
Ofticer. and a Director, and, starting in September 2008, Shultz was its Chief Financial Officer
and a Director. Harvest Holding paid for Midwest's and Harve?t's expenses (cssenrially
reimbursing Harvest for having covered Harvest's and Midwesl's expenses).

Mielkc and Shultz do not disi,ute that they were entitled to receive some ofMidwest's
profits because they owned 80 percent ofthe stock of Harvest Holding, which wholly owned
Harves? which was cn?itled ?o 50 perccnt of Midwest's profits. Mielkc testified that he was
entitled to receivc a pro rata percentage of Midwest's profits based on his proportional ownership
in Harvest Holding. Shultz testificd at thc hearing in this matter tliat "everything, income,

expcnses, everything would tlow up ?o Harvest l Io?ding."

During the time that Mielke and Shultz were associated with Brookstone and owned and
managed Midwest. thirty-oile investors purchased approximately $4.62 million worth of
Midwest membership interests.A Mielke directly so ld $ 1 

. 
1 million of Mi dwest's membcrship

interesls to five investors, two of whom werc Brookstone customers.? Mielkc made his first
direct sale of Midwest interests, for $500,000, in January 2008. Hc then made an additional
thrce direct sales 01-Midwest interests, rotaling anothcr $500,000, befurc f?)ecember 2008.

One of thc Brookstone Custo?ner? 10 whom Mielke sold Midwest made a $100,000
investment in Midwest in November 2008. That investor testified that shc spoke about her
Midwest investment only to Mielke, who had told her "to trust him." The investor testified that
Mielke described Midwest as a "guaranteed" investmcnt and did not tell her that she risked
losing money by investing in Midwcst.

-7 Foiir othcr shareholders who are not at issue in this proceeding owncd the remaining
20%.
B During this smne time period, iii a separate dis?ipl??iary action, FINRA fined Mi?lkc
$5,000 and suspended him in all capacities l?r six months (nlm,ing from May 19,2008 thr?,ugh
November ? 8,2008) for participating in undiscloscd private securities transactions unrelated to
his involvemcnt in Midwest. Miclke agreed to the suspension pursuant to a senkmcnt
agreement in which hc consented to iindings that he had failed to provide prior written notice of
his involvcment in private securities transactions to his pri?,r cinployer, failed to obtain the firm's
writtcn approval, and failed to disclose that he had rcferred customers to a third-party entity.
9 G(yrter and Tricr sold lhe remaining amount to lwc?lty-six other invcstors. Shultz made

no direct salcs ofMidwest mcmbcrship interests.
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B. December 2(108-June 2009: Unbekno,vnst to Bruokstone, Applicants
continued to run Midwest whilc they were negotiating the sale of Mi(lwcst's
membership interests through the firm.

Mielke tcstificd that lie began to discuss Midwest with Brookstone omcials a? early as
January 2008. Mielkc testitied that David Locy. Brooks?onc's PrcsidenL and compl?uncc officer,
orally approved salcs of Midwest through Brookstone in January 2008 Mielkc algo stated ihar

Inhe told Anrony Turbeville. Brookstone's niajority owner and President, a?c?ut Midwcst whcn lie
joined Brookstone in Jtine 2007, and that he discussed Midwcst in several conferencc calls WiIh
Brookstone officers. Mielke further testified that he knew about "emails going back between
IMidwest's securities attorneyl and Locy.' Bu? Mjelke did not testity as to lhc c(intent ofany
such t:mails. nor did Applicants call thc securities attorney as a witncss to testify about the

contcnt ofsuch emails or about any ofApplicants' other claims that they had disclosed the sales
tr?uisact?ons to Bruokstone before thcy began selting Midwest membership intcre?ts to investors.

Locy's and iurbevillc's testilnony contradicted Applicants' description of thc purported
disclosurcs about Midwest to Brookstone. Turbeville testified that hc first hcard about Midwest
at a December 2008 meeting with Mielke and Shultz at the Or!ando airport. Turbcville stated
that, at that meeting, Applicants describcd Midwcst as an extremely safc private placement
offering thai could produce high invcstor returns and high sales commissions. But Turbcville
told Applicants rhat he could nut "just take somebody's word for something and approve
somutlimg likc that." 1'urbevi?k instructed Applicants to submit a written proposal to Locy, who
was responsible for rcviewing and approving the sale ofprivate placements by Brookstone's
sales representatives. Turbeville tcstified that Applicants did not tell him at the December 2008
nieeting that they already had been selling Mjdwcst membership interests for nearly a year.
When askcd to respond to Mielke's claim that he had approved the salc ofmcmbership inrerest?

in 1)ecember 2008 in Orlando, Turheville said, "Absolutely not." Turbevillc explained that "it
just docsn'I make much business sense" that Brookstone would havc approved thc tmngactic,ns
without ihc firm supervisiilg them becal,Se "[a]nything sold puts the lirm at risk ...so we have
risk, [but] wc have no revenue from the product being sold,"

Locy's testimony was consistent with Turbevillc's characterizarion ofBrookstone's
discussions with Applicants about Midwest. Locy testified Ihat he had n?)1 heard anything about
Midwest unlil after Turbevillc's ini?ial meeling in Decembcr 2008 and that he had ''no reason to
suspect that [Miclkc and Shultz] would be selling mi unapprov?d.,. o ffering. .11 in Jnnuary
2009, Brookstone began rcvicwing dralls of Midwest's offering documents. On January 8.2009.
lurheville reccivcd Midwesl's drafts from a law firm and forwarded them to Locy. Within a few
days, Locy told Miclke tliat hc could not approve the drafts because tliey were incomplete and

10 Turbevilit: owned 80% of Brookstonc. The record does not indicate who owned the
rcmaindcr,

il Also, on December 14, 2009, Brookstonc's Director of Lcgal and Regulatory Affairs
responded to a FlNRA inquiry by staling that "Brookstone had no knowledgc [befurc November
20()9] lhat Midwest was being sold at any Brookstone branch."
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contained insufficient disck,sures regarding risks and other inforniation related to a restricted
offering. Locy suggested that Mielkc find counsel who could do a bctterjob ofdrafting the
required documents.

Scveral months passed before T..ocy received another draft of Midwest's oifcring
documcnts. In June 2009, Mielke gave Locy revised documents that had been drafted by a
different attorney. Locy decided that tlie documents provjdcd sufficient disclosures and had
remedied the deficiencies he had tound in the earlier draft, and on J?iie 26,2009. Turbeville
signcd a selling agreement that authorized Brooksto?ie representatives to s?ll Midwesl
membership interests. Locy approved the last of Midwest'S offering documents, a private
placement mcnioraildum, on August 13, 2009:2

Sales ot-Midwest continued through approximately Ocrober 2009. But Turbevillc and

Locy tcstif'led that the firm did not know that any Bmokstont: rcgistered represciltatives had bcci,
selling Midwest membcrship interests until Noveinb?r 2009, when FINRA began an
investigation and inquired of Brookstone about the sales. Brookstone was unaware ofMidwest's
sales because Applicants did not tell Brookstone ora??y or in writing that they or any other person
associated with Brookstonc were selling Midwest: did not accurately complete or update
Brookstone's annual Outside Business lntcrests Schedules; and did not provide Brookstone with
any documentation about Midwest's salcs so thar the Iirm could record the infortnalion in it9
books and rccord?. Denise Zumhrun, a Bmukstone compliance officer, testified thai Turbcville
and I,ocy were "surprised" when ilicy learned from FINRA in Novcmber 2009 lhat Applicatlts
had alrcady sold Midwest membership interests to firm customers. Bruokstone fired Applicants
in November 2009, based on FINRA staffs explanation about Applicants' sales of Midwest.

C. App?iuints made misstatemcnts on their 201)8 and 2009 anntlal Outside
Business Interests Schedules.

Hrookstone's written supervisory procedures ("WSPs") required the firm's registered
rcpresenia?ivcs to disclose all outsidc busincss activities and certify annually thal they wcrc not
engaged in any outside business activity without formal written approval from Brookstone.
Applicants testified Ihat they had received Brookstone's compliance manual which described the
procedures related to privatc securities transactions and ou[side busincss activities. Both
Applicants also signed a document saying they had read thc manual.

?n April 2008, after hc had already begun to make direct salcs of Midwest membership
interests, Mielke completed Hrookstone's annual Outside Business Interests Schedule, in which

12 
Locy was the Brookslone employee responsible for approving thc sale of]v?idwcst

intcrests through Brookstone, but Turbcville signed thc selling agreement on behal f of
Brookstone. Locy initialed and datcd his approval for the final Midwcst private piaccment
memonind?,??? "8/13/08." Locy testified that his approval was actually given on August 13.2009,
and that his handwritten date, in 2008, was a typographical error. '1'his testimony is ccmsisteni
wi?h Locy's handwritten notes from his zncetings with Micjke: which occurred in July 2009.
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lie certified ihat he was not engaged in any undisclosed outside busincss activi?ies. IIe did not
lJinclude any information about Midwest or its private securities offering. Miclke testified that

Midwest provided the "bulk" of his income during thc time period covered by this Outside
Business Interests Schedule. And he had already made dircct sales of Midwest membership
interests and conductcd nunierous other activities on Midwest's bchalf

Mielke and Shultz each completcd Brookstone's annual Outside Business Interests
Schedule? in April 2009. Shultz testified that he fillcd out both his and Miclke's schcdulcs aitcr
discussing thcm with Mielke, and that hc wrote exactly what Mielke told him to on the fornis.
Mielke:s and Shultz's April 2009 Outside Business interests Schedules were identical and
included no direct refcrence to Midwest, their cmploymcnt with Midwest, cir thcir receipt of
compensation from Midwest. Rather lhc schedules rcferred only indirectly to Midwest, statin?
that Miclkc and Shultz were "in the planning stages of. 

. . working with an invcstment group
dealing in medium tcrm notes."

In reality, by April 2009, Midwest had sold twenly4Wo membership in?erests and raised

Inore lhan $3 million. As Mielke acknowledged, both Mielke and Shultz received a share of
Midwest's profits as the owners of Harvest Holding, and Shultz received an additional monthly
salary of$1.000 as Midwest'? CFO. The record also includes copies of Midwes?'s gcneral
transactions lcdger, which documents payments by Midwest to Harvest, Mielke, and Shultz
during 2008 and 2009, iIicluding payments to Miclke for commissio?is and to Shultz as
reimb?trsements for expenses rclated to Midwest mcctings and other travel.

D. Shultz did not provide docun?cntation supporting sales of Midwest after
Brookstone approved sales of Midwest in Junc 2009, and, as a result,
Broc,k?tone did not maintain required documentation of Midwest
transactions.

Alla Brookstone signed 
a sclling agreemcnt wilh Midwes? in June 2009, Shultz (as

Midwest's CFO) was responsible for providing Brnokstone wilh documentation in support ofany
sales made pursuant ro ?his approval. Brookstone's WSPs stated that all approved sccurities
transactions should be recorded in The tlrni's books and records. Locy also tesIitied that he
int'ormcd Applicants that all sales tiansactions must bc processcd through Brooks?onc. Yet,
altbough Midwest reccived nine new purchases of membership interests betwccn August and
Oc?ober 2009 totaling $1.47 million-IiI?ur Brookslonc had signed the selling agreemcnt-
Shultz did nol route sales ducunientation for any of these trdnsactions lhrmigh Brookstone.

K Shultz iniproperly distributed ccrtain customer funds lo Harvest.

Shultz had rcsponsibility for calculating Midwest's profits and dividing them between
Harvest and Midwest's (,iher investors. In September and October 2009. Midwest reccived
$374,500 in investm?nis from three investors. but Shultz did not invcst thcse funds in Ves[ium

1J Sh?iltz was not yet empk?ycd with Midwest in April 2008.
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and Arcanum (as he did with all of the other investments in Midwcst): instcad leaving thosc
funds in Midwcst's checking account. In ascrics of withdrawals betwecn September and

Noveniber 2009, Shultz allocated $] 47,000 of this amount to i iarvcst, describing the paynients
as "Part of Profits" or "Part of Harvest Profits." Shultz conccdcd that hc allocated too much
profit to Harvcst, blaming tllc "mistakc" on "bad accounting." Sh??tt7.'s error was discovered hy

un accountant Midwesl hired in June 2010, and that accountant replaced $45,000 0?' lhc amount
(the $147,000 minus $102,000 in accrued profit? Harvest was owed at the time) by making a
trailsfcr from Harvcst to Midwest.

F. Mielke failed to respond Completely :ind timely to information requests.

In lare 2009, Fll\IRA commenced an investigation of Applicants, in connection with
which Mielke provided on-the-record te?timony on January 14,2010. During this testimony.
Miclkc clain?ed thaI certain uvidcncc, iricluding corrcspondencc bctween Midwest's attorney and
Brookstone, would indicate that Brookstone was aware of and had approved the Midwest sales
transactions as early as January 2008, before any Midwest sales had occurrcd. On January 22,
20 IO, FINKA rcqucstcd ccrtain information rclatcd to Mielke's OTR testimony in an effort to
substantiate his claims. Specifically, FINRA requested: (1) correspondence between Brookstone
and Midwest's attorney; (2) Mielke's tax relurns and bank account statements for the relevant
pcriod; (3) documentation ofdue diligence Mielke performed related Io the Midwest offering;
(4) spreadsheets showi?lg funds, profit allocations, and payments to Midwest investor:i? and (5) a
list of Midwest's investors, On February 19,201 0, Mielke provided FINRA with copies ofhis
tax returns for 2007 and 2008, but he did not provide any othcr responsive documents. As a
rcsult, FlNKA charged him with failure to provide requested information under Rule 8210.

In January 2012, shortly before the scheduled hearing date, Mielke provided certain
additional documents in response to the Rule 8210 request from nearly two years earlier,
including ?i spreddshcet lhat c?inraincd invcstor and profit information. Subseqiiently. before the
hcaring, Miclke additionally provided updated copies ofhis tax returns, investor logs, and
disburSCmcilt of profits from Midwest. But this iilforniation was not complete and, in fact,
inaccurately stated that Gorrer did nol sell Midwest securities. Tu date, Mielke has sTill failed to
provide several of the categories of information includcd in i:INRA's original request.
Specifically. Mielke lias not provided any correspondence between Brookstone and Midwest's
attorney, any check registers or copies of payments madc to Midwest investors, or a list of
Midwest invcstors. At thc hcaring, Mielke explained that he failed to comply with FrNRA's
8210 requesls because he was unaware of lhem and had delegated cumpliancc with thcm to
another Midwest employee.

G. Shultz failed to appear timely to provide OTR testimony.

Inl)cccmbcr 2()09, in connection with its investigation of Applicants, FrNRA Tequestcd
lhat Shultz provide OTR :estimony. FTNRA initially requested that Shultz appear on Dcccmbcr
18,2009 a[ its Chicap,o district office. In order to allow Applicants to travel together for ?heir
OIRs,however, FINRA rcschcdulcd Shultz'S t?sti?noily to occlir on January 15. 2(110, one duy
after Mielke's testimony, with both 0'l Ib in Louisville, Kentucky. Ai the close or Miclkc's
testimony, the attorney who was then representing both Applicants s?aled ?hal hc would not be
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able to continue to represcnt both men because of a conflict ?r intcrest. Shultz requcsted an
opportunity to obtain new counscl, and FrNRA reschcduled his teslimony for March 5,2010, in
Chicago.14 But, whcn that time callie, Shultz assertcd that he was unable to attend thc testimony
because of illnesses of his daughter and wife that required his full attention. Shultz also stated

that Harvcst Holding was expccting shortly lo rcceive the results ofan accounling audit, which
Shultz claimed would render his testimony "moot."

Shultz later requested that F?NRA postpone his testimony indefinitely until FlNRA
received and reviewed the results oflhc accounting audit. When FINRA dcnied his requesl,
Shultz, who had been warned that failure to appear for tcstimony could result in a bar being
imposed against him, stated tha[ he simply wanted to know "where to send his license" and

voluntari?y withdraw from registration with any FINRA member firm. Shultz did not appear for
testimony for nearly two years after thati and he ultimatcly agreed to restity only when thc
hearing datc drew near and it Wat clear ?hal his continued faiIurc to appear would likely rcsult in

a bar.

H. FlNRA found that Miclke and Shultz violated FINRA Rules as charged and
imposed sanctions.

After a four-day heating in March 20 12, a FINRA Hearing Panel found Miclke and

Shultz liable on all counts char?ed in FJNRA's complaint: that Mielkc and Sh?,ltz participated iii
undisclosed private securities transactions involving the sales ok- Midwest mcmbership interests,
engaged in undiscloscd outside business activities because of their involvcmcn? with Midwcst,
and made false statements by failing to disclose their involvement in Midwest on their
Brookstonc Outside Business interests Schedule. The Hearing Panel also found that Mielkc
failed to respond compie?cly and timely 10 FINRA's infonnation requests. The Hearing Panel

furthcr found that Shultz niisuscd customer funds, caused Brookstone to maintain inaccuralt:
books and records, and failed to appcar timely for OTR testimony. The Hearing Panel imposed
threc bars each against Mieike and Shultz: one tbr their undisclosed private securities
transactions and outside business activities, a second lbr their false statements nn the Outside
Business interest Schedulcs, and a third for their failurcs to comply with FfNRA's information
requcsts. In light of the three bars it irnposcd against Shullz, the Hearing Panel declined to
impose any additional sanctions against him f??r misuse ofcu??mcrfunds and causing h?oks and

rccnrds violations.

In reaching its finding, the Hearing Panel expressly found nol credible Mielke's and
Shultz's "uncorroborated claims" that lhuy gave written and oral notice of lhc Midwest
transactio?is and their involvement with Midwest 10 Brookstonc before they began scj ling
Midwest membership interests, and that Turbevil?e and i.ocy gave oral approval to Miclke and
Shultz tu sell inrerests in Midwcst. Thc Hearing Panel also credited and relied on thc testimony

14 The FTNRA examiner initially scheduled Shuitz's 01Rto occur in Chicago (where his
original OTRhad ken scheduled in December 2009) on February 18,201 0, but Shultz requested

an cxtcnsion, which FlNRA granted.
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oflurbeville and Lo?y that they "neither knew nor approved fMidwesi'sl sales before Locy's
final approval ofthe selling agreement in June 2009."

Mielke and Shullz appealed Ihc Hearing Pancl's decision to FINRA's National
Adiudicatory Council. rhe NAC affirmed the Hearing Panel's decision and the sancrions it
imposed. Thu NAC stated that it would havc fined Shultz $10,000 and suspended him in all
capacities for one year for his misuse ofcu?tomcr funds and his books and recc,rds violations, but
il dccl?icd to impose those sanctions in light ofthe lhrcc bars it imposed for his other
misconduct.

Ii. Analysis

A. Standard of Review

We base our fi?idings on an independent review of the rccord and apply the
preponderance-of-?hc-evidence standard for sclf-regulatory organization disciplinary actions, 15

Pursuant to Exchange Acl Section 19(e)(I), in reviewing an SRO disciplinary action, wc
determine whether the aggrieved person engaged in the conduct found by the SRO, whether such
conduct violates the SRO's rules, and whethcr such SRO rules are. and were applied in a manner,
consistent wilh thc purposes ofthe Exchange Act.I?

B. Applicants violated NASD Rule 3040.

NASD Rule 3040 prohibits an associated person from participating "in aiiy manner" in a
private sccurities transaction without prior written notification to lhe employer, When ?he

associated person receives compensation in connection with a private securities transaction, he
must also rcceive writtcn approval from the member firm before engaging iii ?hc transaction. We
address cnch Rule 3040 element below.

1. Midwest mcmbership interests arc securities.

Section 2(a)( 1 ) ofthe Securities Act of 1933 and Exchange Act Seciion 3(a)(10) define
the term "security" to incli?de an "investmcnt contract. ,,17 In SEC v. W.,/. Howey Co., the
Supreme Court defined an "inves?mcnt contract" as "n contract, transaction, or scheme whereby a
person itn?csts his or her money in a common enterprise and is led to cxpecl profits solely from
thc efforts of thc prnmoter or a third party." The record establishes that investors bought
Midwest membership interests. that the money Midwest received was pooled and invested in

I5 See David At Levine, Exchange Act Relcase No. 48760,2003 WL 22570694, at *9 n.42
(Nov. 7,2003).
16 15 U.S.C.§ 78s(c)(1).
17 15 U.S.C:. §§ 77b(a)(1), 78c(a)(10).
IM 328 U.S. 293, 298-99 (1946).
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hedge funds, and that inveSrors undcrstood they wcrc ?u receive profits solely from the efforts of
?larvest, Midwest's munagcr.19 Moreover. Midwesl's offcring documents describe in great detail
the various ways in which the membership inturests are secunties, and Applicants do n(,t disputc

20
that a Midwest niembership interest is, and tliat they understood it to be, a security. We
conclude that Midwest mcmbersllip interests are securities.

2. The sales of Midwest membership Interests,vcrc private securities
transactions.

Rule 3040 defines a "private securities transaction" as "any securities transaction outside
the regular course ?r scopc ofan associated person's employment with a member." Before June

2009, when Bruokstonc and Midwest executed the selling agreement, twenty-two investors
purchased Midwest inembership interests totaling $3.14 million from Applicants and othcrs
associated with Brookstone,2, Mielke sold $1.1 million ofMidwest membership interests
directly ?o five investors. including two Brookstone customers, beforc June 2009. Becausc
Brookstone had not approved lhese sales, the transactions wcrc outside the regular course or
scope of Applicants' jobs with Brookstone. We find that the sales of Midwest membership
interests were privatc Fecurities transactions.

3. Applicants participated in Mid,vest'? private securities trans:tctions.

Applicants were the licart ofMidwest and facilitated sales ofMidwcst meinbership
interests in many ways. Mielke created Midwest and its related companies: served as an officer
and/or director for each oflhose companies; conductcd due diligence on Midwest's investment in
certain hedge funds and maintained a relationship with tile hedge funds' mailagcrs; hired all the

necessary pers?mnel to market, sell. and administer Midwest: and promoted and directly sold

--14 We have hcld lhat pooled interests clearly support the existcncc of a common enterprise.
See, e.g., Johnny Clifton, Exchange A?t Rclcasc No. 69982, 2013 WL 3487076. at *8 & n.55

(July 12, 2()13) (citing HDwey, 328 U.S. at 298-99;.4nthony H. Barkate, Exchange Ac? Rclcase
No. 49542.57 SEC 488,2004 Wl. 762434, at *3 n.13 (Apr. 8,2004), q#'d, 125 F. App'x 892

(9th Cir. 2005);,Joseph Abbondanre, Exchmge Act R?lcasc No. 53066, 58 SEC 1082, 2006 WL
42393. at *6 n.40 (Jan. 6,2006), affd. 209 F. App'x 6 (2d Cir. 2006)).
20 For example, thc Midwest private placemcnt memorandum statCS that Midwest's
membership inlcrcsw arc "'restricted securitics' under lhe Securities Act and are subject to
substantial transter limitations." And, iii geptember 2009, when Shultz ultiniatcly filed a Form D
Notice of Exempt Offering of Securities wilh thc Comntission, underthc box for "lype oi
securities otfcrcd," Shultz referred lo Midwcst's membership interests as "pooled invcstmcnt
fund inlercsts."
21 Although Brookstone officials testified tha[ they were unaware of any Brookstone sales

until approximately Novembcr 2009, FTNRA based its findings regarding Mielke's and Shultz's
privale securities transactions violations solely on those Kansacliuns that occurred before June
2009, when Turbcville signed the selling agreement.
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some of Midwest's membcrship intcrefts. Mielke hircd a securities attorney Io draft thc Midwest
offcring docurnents and hired registered representatives, including Shultz, to help him promole
and sell Midwest intcresrs.

Shultz does not dispute that he was also heavily involved in Midwest's transactions. He

was an officer or director ior the various Midwcst entitics and had prirnary responsibility for
Midwest's tinancial and accounting matters, including deciding who qualified as an accredited

investor and filing Cuni?n ission documents. Shultz processcd investor transactions vir[ually
from bt??ti?lnjng to end. He answered investors' questions about Midwest. mailed lhcm offering
documcnts, received their funds, ensured that the funds were invested in the hedge funds, made

distributions, and handled redemption requests. Customcr testimony further indicates that Sh?kz
advised some investors about the advantages of maintaining, raihcr than liquidating, their
Midwest investmcnts.

Rule 3040's reach is "very broad" and "encompasslesl the activities of'an associated

perscn wh?, not only makes a sale but who participates 'in any manncr' in the transaction."'22 We
have held that administra?ive and sales activities like those of Mielke and Shultz here support a
finding tliat an associated person violated Rule 3040.? Indeed, Applicants ccmtrolled virtually
cvcry aspect ofMidwcst's business during the relevant period. Accordingly, we find that
Applicant? 1'articipated in Midwest's private securities transactions.

4. Applicants received selling compensation for the sccuritics
transactions.

Under Rule 3040(e)(2), "selling compensation" means "any compensarion paid dircctly
or indirectly from whatever source in connection with or as a rcsult ofthe purchase or sale ofa
security, including, though not limited t?,, commissions 

. . . rights of participation in profits 
. . .as

a gcneral partner or othcrwise 

... or expense reimburscmcnts." Mielke and Shultz owned 80
percent of Harvest IIulding, which wholly owned Harvest. As manager ofMidwcst, Harvest was
entitled t? 50 percent of Midwest's profits. Thus, Applicants had right?? ofparticipation in
Midwest's profi[S. Mielke also reccived "commissions? for his direct salc of Midwest
membership interests ?0 five investors. And. in addition lo his rights to participate in Midwest's
profits, Shultz received a monthly salary from Midwest and reimbursement of expenses for his

12 Glu?kman, 1999 WL 507864, at *5 & n.24.
2] See Mark H Love, Exchange Act Re!easc No. 49248,57 SEC 315,2004 WL 283437, at
*2-3 (Fcb. 13,2004) (finding thai applicant participated in a private securities transaction where
hc recommcnded an investment to customers and facilitatcd mechanics of ?hc transaction by,
amonj' other things, assisling customers with transferring funds and liquidating Ihcir fimi
accounts to purchase lhe recommended investments); John P. Goldsworthy. Exchange Act
Rclcase No. 45926,2002 WT, 987627. al *8 (May 15,2002) (finding that applicant participated

tn a private securities transaction by signing the invcstment instrumcnts, making arrangements ?o
?c?l them, receiving investor checks nladc payable to him, and accepting ttinds from the proceed:?

of sales of rtc instruments).



09:24/2015 16 30 FAX
?016/033

15

Midwest-related travel and ?,thcr activities. We lind that Mielke and Shultz received scllitig
compensation here.

5. Applicants did not provide written notice to or receive written
approval from Brookstone.

Written notice under Rule 3040 is deiincd as "describing in detail the proposed
transaction und tile person's prop?sed role therein and stating whcthcr hc has receivcd or may
receive selling compensation in connec?iunwith the transaction." IJnder Rule 3040, registered
representatives must provide member tirms with such written notice before engaging in the

24transactions. Because Mielkc and Shultz received selling compensation,  they also were
required to obtain written approval front Brookstone before engaging in ihc Midwest transaction
There is no evidcnce of any wrinen notice or approval in the record.

Applicants do tiot claim that thcy provided Brooksloiic specific written notice before
selling Midwest securities. Ilistead, Applicants contend that they orally disclosed thc
transactions to Brookstone officcrs before January 2008. and, alternatively, that they satisfied the
written notice requiretiient by various other documents thcy providcd to Brookstone after the
oficring?vas in progress. They also contend that Brookstone orally approved oflhe Midwest
salcs before June 2009. We reject each oftheir arguments

Mielke argues that, upon his arrival at Brookstone in June 2007, he began a discussion
with Turbevil?c and Locy about his plan to sell Midwest and that T?rbeville and Locy orally
approved Mielkc's plan before any rcpresentatives began to sell Midwest securities. But Rulc

253040 requires written notice and approval. Oral notice and approval are insufficient. In any
cvent, FINRA did not credit Miclke's uncorrobora[ed testimony- FTNRA did crcdit the testimony
of Locy and Turbcville, who lcstified that they had no idea before Novembcr 2009, when FTNRA
began its investigation, that anyonc associarcd wi lh Brookstone was selling Midwest securities.
ll?ey also tcstified that they did not tell Applicants they could sell Midwest bcfore a ??itten
selling agreement with Brookstone was in place. 1'urbeville's and Locy's testimony is
corroborated by documentary evidence. We will not disturb FH\IRA's crcdibility findings hcrc ?

24 Ha,'¤, Friedman, Exchange Act Release No. 64486. 201 1 WL 1 825025, at *7 (finding
violations of Rule 3040 where applicant failed to provide written notice to member firm before
engaging iii the transaclions at issue).
25 See id at *5 (citing joseph J. Fastano, Exchange Act Rclease No. 50219, 2004 WL
1857139. at *4 (Aug. 19,2004) (finding that "any such ural exchange could not substitute Air the
written notice (and approval when compensation js to bc receivcd) required by the rule" and that
"oral notice is not sufficicnt to satisfy the requirements ofNASD Conduct Rule 3040")).
26 Such detcrniinations, based on hearing the witncss's testimony and observing demeanor

arc entitled to considerable deference. See r?anda P. Sears, Exchange Act Relcasc No. 58075
2008 WL 2597567. at *2 (July 1,2008) (quoting Jon ?. Bu?zen, Exchange Act Release No.
36512, 52 SEC 312.1995 WI. 699]89, at *2 & n.7 (Nov. 27,1995) ("[T]he crcdibility
dcterminalion ofthe initial dccision maker lin a FTNRA discipli?iary procecdingl is entitled to

(conrinued.-.)
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The record and Applicants' own admissions in llicir bricfs on appeal further underminc
Applicants' claims that Brookstone had provided oral approval of Midwest bales belbre June
2009. For example. Mielke and Shultz aekno\v?edge on appeal that, in late 2008 and carly 2009.
"Turbeville s?tid Brookstonc would need to review and approvc thc offering materials for
Midwest before Brookstone would sell Midwcst." Thcy also note that I.ocy "rejected the tirst
private placement memorandum he received from Midwest" in early 2009. Such adn?ssions are
iliconsistent with Applicants' claim that Brookstone had provided Mielke with oral permission to
sell Midwesr as early as the beginning of 2008.

On appeal, Applicants further assert that Turbevilk "approved tile sale ofthe Midwest
offering in 2008 but wanted to refrain from discussions about having Br??okst?me sdI Midwest
until Mielkc's suspension ended." But This characterization docs not make sensc. Mielke was
employed a? Bruokstunc throughout 2008. including while hc was suspended for six months.
Turbevilie testified that he would not have appruvcd ofhis employee engaging in privatc
sccuritics transactions without the ability to supcrvise and monitor them. Wc find lurbeville'?
and Locy's testimony on this point to be consistent and credible.

Applicants alternatively argue that their 2008 and 2009 Outside Business Interests
Schedules provided sufficient written notice to Brookstone. But in Mielke's schedulc dated April
30.2008, he did not mention Midwest. And Applicants' April 2009 schcdules, both completed
by Shulg obliqucly state, "in the planning stages ?l . . . working with an investment group
dcaling in nledium tenn notes." That is insufficient detail to provide Brookstonc notice of
Midwest's sales or Applicants' rolcs in such sales.

Applicants cite a Decembcr 2008 internal Brookstone audit report as providing notice to
Brook?.tone oflhe Midwest transactions. This report was not prepared by either Mielke or
Shul?z, bur rather by an internal examiner at Brookstonc. And December 200K was over eleven
months attcr Mielke fonned Midwest and hcgan to sell menibenhip intcrcsts. rhe report did nor
notify Brookstone orMidwc?l'.? sales ofmcmbership inrerests, but mcrely flagged Mit:Ike's and
Shultz's involvement and advised Brookstone to "[ilook into Vcstiu,n."

Applicants nex? assert thai thc Midwest offering documents thcy provided tc, Brookstonc
in the course of sccking Locy's approval adequa?ely notified Brookstone because, according to

21Applicants, the documents indicated that Midwest already was being ?old to invesrors. But

(. ,.continued)
considerablc wcight and ?lcli?rcncc, since it is based on hearing the witnesses' testimony and
observing their dcmeanor.")).
27 Applicants point to the use of the prescnt tense in the offering documcnts. For example,
the private placement rnemorandum received by Locy in January 2009 states that Midwest
"currcntly markets and sclis its investments thn,ugh licensed agents throughout lhe Unitcd
Starcs." But these statements were in draft. offering documents and there was no reason for
Brookstone to think that Applicants were currently selling Mid?vest mtmbcrship intcrcsts when
Brookstone had not yet approved thosc salcs.
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Rulc 3040 rcquires written notice ofproposed transactions before (n?il alter) those transactions

are completed. Sales began in January 2008. one year before Brookstone first saw drafts of the
offering documents.

Even ii,r transactions that occurred after Brooksione rcccivcd the draft offering
documents, Applicants' argument fails. .Applicants dcscribccl thc documents as "proposed
uflcring materials" and acknowledged  that they were given to Brookstone as part of the approval

process to offer Midwest through thu firm. Locy rcjccted the initial drafts Applicants submitted
and told them to hire new counsel and to try again. L?,cy and Turbcville understood these

documents to be dratts because they were noI signed or dated. Consistent with that
understanding, T,(,cy and Turbcville testified that they had no reason to think that Applicants
would be selling an unapproved offering. Thus, ?he drafts standing alone did not provide:
adequate notice.

Furthcr, bccausc Applicants received compcnsation  fm:n sales, Rule 3040 required tliem
to obtain written approval ofthe transactions from Brookstone. There is no cvidcnce that
Brookstone provided Applicants with written approval to sell Midwest until Brookstone
approved a final version ofan offering document, thc Midwest selling agreement, in June 2009.

6. Rules 3040 and 2110 are, and wcrc applied, in a manner consisteiit
?vith thc purposes of the Exchange Act.

We have stated repeatedly that the prohibition on private securities transactions is
2Hfundamental to an associated person's dutics to his customers and his firm. Such misconduct

dcprives investors of a brokerage firm's oversight, due diligence, and supervision-protections
29investors have a right Io expect. Consequently. Rule 3040 is, and FINRA applied thc rule in a

manner consistent with the purposes of the Exchange Act.

* * *

We find that Mielke and Shultz cngagcd in private securities transactions without
providing written noticc to their member firm employcr. Further, tliey received selling
compensation without obtaining written approval ofthc transactions by ?heir member finn
employer. Ihcrc is no documentary evidence showing the required written notice and written
approval by Bro?kslone (bclbrc lhc Junc 2009 selling agreement). and the testimony of I,t,cy azid

Turhevil?e, which FTNRA credked, supports a finding lhat Applicants had not provided oral
Iiolice that they wcrc selling Midwest membership interests before Br??kst?nc learticd about
such sales in November 2009. Wc thcrcfore sustain F?\iRA's finding that Applicants violated
FBTRA Rule 3040.

-.-2R See Friedman, 201 1 WL 1825025, at *10 & n.34.
29 /d at n.35 (citing Barkate, 2004 WL 762434, at *5 & n.27).
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C Applic:int? violated NASD Rule 3030 by failing to provide prompt writtcn
notice to Brookstone of thcir outside business activities.

NASD Rule 3030 states tl,at "[n]o pcrson associated with a member in 
any registered

capacity shall bc cmploycd by, or accept compensation  from, any othcrperson as a result ofany
business activity, olher than a passivc investment, outside the scope of his rclationship with his

eni ployer firm. unless he has provided pro?npt writtcii notice 10 lhe member."

Mielke and Shultz owned and managed Midwest. Mielkc received selling commissions
and Shultz. received a monthly salary in addition to their pro rata shares ofany Midwest profits
that were distributed to them through Harvest, Midwest's Manager. Yet Applicants failed to
provide Brookstone with prompt written notice of their involvement in Midwest. For example,
their Outside Business Interest Schedulcs includcd no information specitically referring to
Midwest or to Applicants' Midwest-related compensation.

On appeal, Applicants concede that thcrc was a "problem" with lhe Outside Business

interests Schedules that they submitted ?o Brookstone in 2008 and 2009, but lhey claim that lhey
did not believe a full disclosure of their involvement with Midwest was necessary in those
documents, based on their "good faith belicf' tha? "Brookstone was already aware ofthe facts."
As discussed above, we find thatthe record, including thc crcdiblc tcstimony of Lucy and
Turbcvillc, docs not support Applicants' claim that Brookstone knew about their sales at the time
Applicants submittcd their Outside Business Interests Schedules. And even if we acccptcd
Applicants' argument that Brookstonc was aware el their involvement in Midwes? because of
ongoing discussions with Midwest's securitics attorney, such notice does not satisfy Rule 3030's
requircmcnt of written nolice. 30

Rulc 3030 is corisislcnl wilh the purposes of the Exchange Act because prompt. written
disclosure of ourside business activi?ics allows mcmber firms to raise any objections ?o the
outside ac?ivities in a tiniely maliner and to cxcrcisc appropriatc supervision of the activities of
rcgistcred persons. We iherefore sustain FINRA's fmding that Applicants violated Rule 3030 ?31

and 2110 by engaging in undisclosed outside business activities and that Rule 3030 is, and

FINRA applied the rule in 
a manner, consistcnt with thc purposes of Ihe Exchange AcL 32

30 
We have held that constructive notice: does not satisfy the requirements ofRule 3030.

See Sears, 2008 WL 2597567. at *4 & n.24.
3l Scc Order Approvtng Proposed Rule Change Relating to Outside Hi?siness Aclivities of
Associated Persons ofMembwr Firms, Exchange Acl Release No. 26178,1988 WL 902783, at
*1 (Oc?. 13.1988) (approving NASD's enactment ofRule 3030 to address the securities
industry's C.rowing concern about preventing harm to the invcsting public or a firm's
entanglement in lcgal diftiCullies based on an associated person's unmonitored outside business
activities).
?2 These violations also constitute violations ofNASD Rule 21 10 and FINRA Kulc 2010.
which require mcmbcrs to obscrvc "high slandards ofcummercial honor andjust and equitable
pr?lciplcs oflrade." See sipra note 1.
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1). Applicants engaged in conduct inconsistent with just and equitable principles
of trade by making misstatemcnts on their 2008 :it]cl 2?09 Outside Busi??s
Interests Schedules.

As discusscd above, FINRA Ruic 2010. and il? prcdecessor NASD Rule 21 10, prohibit
conduct by associated persons of member firms that is incon?islcnt wi?h just and cquimble
principles of tradc. it is well established that FINRA's "disciplinary authority [undcr Rule 21 10]

is broad enough to enco?npass business-relatcd conduct thaI i,s inconsistent with just aiid
equitable principle? oftradc even ifthar activity docs not involve a security."?? We have stated

that Rule 2110 applies where thc conduct at issue "reflects on the associated pcrson's ability to
comply with thc regula?ory requirements ofthe securitics liusiness. ,,34

Here, Mielke submitted ati Outside Business Interests Schedule to Brookstonc in April
2008 ?hat included no mention ofhis involvement with Midwest, even though lie had formed
Midwcst in January 2008 and had already begun, before April 2008, t? scll membership intcrests
both personally and through other rcgistered representatives. raising approximatcly $500,00(). In
April 2009, both Mielke and Shultz submitted identical Outside Busincss Interests Schedules,

which madc no specific reference to Midwest and included only vague allusions to being "in thc
planning stages of. 

. . working with an investmcnt group dealing in medium term notes," even
though Midwcst had already sold several million doljars ofmembership interests at lhat time.
Applicants claim that these disclosurcs adequately infonned Brookstone about their involvement
in Midwest, but as discussed abovc, we tind the disclosures to be wholly inadequate. Applicants

were in charge of all aspects ok Midwest's operations, with Mielkc receiving the "bulk" of his
income from Midwcst and Shultz recciving a monthly salary and serving as Midwest's primary
money manager.

Thc false statcmenls Applicants made on their Outside Business Interests Schedulcs were
inconsistcnt with just and cquitable principlcs of trade and reflcct poorly 

on thcir ability to
comply with regulatory requiremcIits. We therefore sustain FINRA's findings Ihat Miclke
violated NASD Rule 2110 and FrNRA Rule 2010 and Shultz violated FlNRA Rule 2010 and that
these rules are, and FINRA applied them in a manner, consistent with the purposes of ihe
Exchangc Act.

33 Vall v. S/?'(I', 101 ?.3d 37, 39 (5th Cir. 1996); see also Ialeg?;io v. SEC, 185 F.3d 867,

1999 WL 362896, at *2 (9th Cir. 1999) (lable) (same); Daniel D. Manoff,? Exchange Act
Release No. 46708,2002 WL 31769236, at *4 (Oct. 23,2002) (noting lhat application of Rule
2110 to business-related conduct not involving a sccurity "is well establishcd"); Thomas E
Jackwn, Exchange Act R?lcasc No. 11476, 1975 WT, 162936, at *2 (June 16,1975) (stating that,
although "[applicant's] wrongdoing in this instance did not involve securities. ?FINRA1 could
juslifiably conclude that on another occasion it might").
34 Manr,jl; 2002 WL 31769236. at *4
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E Shultz violated NASD Rule 3110 by causing Brook.stone to niaintain inaccur
ate book? and records.

NASD Rule 31 10 requires member tlrms m "make and preserve books, accounts, records,
memoranda, and correspondencc in conformity witli all applicable laws, rules, regulations and

sta?ements ol policy I?romulgated lherculider and with thc Rules of [FrNRA] and a? prescribed
by SKC Rule ?7a-3." S Under Exchange Act Rules ?7a-3 and 17a-4, F?NRA member firms must
make and keep books and records documenting their business activities. including

36documentation ofthe securities transactions executed by their associated persons. linder these

provisions, Brookstonc was required to record in its books and records a?l sales of securities by
its assoctated persons.

After Brookstonc approved Midwest's sales ofmembership interests through the June
2009 sclling agreement, new invcstors purchased an additional $1.47 rriillion in Midwest
membership intcrcsts. Shultz. acknowledges that he failed to route saks docutnentat?on for the
pos?-June 2009 Midwest transactions through Brooks?one. Without such informati?n,
Brookslone did not include in its books and rccords cnicial information rchted to those
transactions. including the dates and amounts of thc transaction?, at issue and the registered
rcpresemalivcs who made the sales. Associated persons responsible for a member tirm's failure
to maintain accurate and complete books and records are responsiblc for causing the firm's
violations of Rule 3110.37

Shultz primarily claims that he was not aware of his obligations to provide Brookstonc
with such documertta?ion. But, as discussed above, Brookstone's WSPs clearly stated that thc
appropriate personneI were required to routc sales transactions through thc membcr firm in order
to comply with recordkeeping obligations, and Locy testified that, upon approving lhe sale of
Midwest throurh BrooksionC, he had informed ShulrZ ofhis obligations. And, in any event,
Shultz's claims ofignorancc ofhis ohliga?ions do n?t excuse the violations. 38

JY The Rule further statcs that lhe formal otsuch records "shall comply with Rule 17a-4
under the [Exchange Act]."
36 17 C.F.R.§240. I 7a-3(a)(6)(i), 17 C.F.R. § 240. I 7a-4(b)(I).
37 See North Woodward Pin. Corp. and Douglas A. Troszak, Exchange Act Rclcase No.
60505,2009 WL 2488066, at *5 (Aug. 14,2009) (finding that associated person's failure to
prepare and Inaintain a current general ledger and trial balance. as required by Rule 17a-3.
caused violations of Rule 31 10).
J ?? See, e K, friedman, 201 ] WL 1825025. at *6 & n. 16 (citing Phillipe N Keyes. Exchange
Act Release No. 54723,2006 WL 3313843, at *6 & n.18 (Nov. 8,2006) (noting that rcgistercd
rcpresenlativc's "claimed ignorancc of his obligations is only aggravated in ?ight ofhis fifteen
ycars of experience in the securities industry"); see aLw Ryan R. Hem?y, Exchangc Act Release

No. 53957,2006 WL 1565128, at *3 & n. 13(Jun. 8, 2006) ("A registered represcntative is
assumed as a matter of law to have read and have knowledgc of[SRO] rules and rcquirements.")
(citing Car?i,rv NEC. 726 F.2d 472, 473-74 (9th Cir. 1983); Waller 7: Black, Exchange Act

(continued...)
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Rule 31 10 prutccIs ilivcstors becausc it requires that member firms "conduci their
business operations with regularity and tl,at their records accurately rctlcct those operations. "39

Shultz's failures hare made it impossible for Brookstotie to keep track ofthe sec??rities being sold
by irs rcgistercd representativcs  forpurposes of meeting Brookstone's obligations under NASD
Rulc 3040. Thereiorc, FINR.A's application of Rule 31 1 0 here wa?. and the rule is, consistent

with the purposes ofthe Exchangc Act. 40

F. Shultz violated FINRA Rulc 2.150 by misusing customer funds.

FINRA Rule 2150 states that "[n]o mcmber or person associated with a member shall

makc improper use ofa customer's securities or funds." As Midwest's CPO, Shultz was
responsible for calculating Midwcst's profits and dividing them between Harvest and the
investors, with each receiving 50 percent In September and October 2009, Midwest received
$374,500 in iiew investor funds: but Shultz did 11ol invest those funds in Vestium, as he was
s?ipposed to do. Rather, Shultz lett those funds in Midwest's checking account and misallocatcd
$147,000 of that amount to Harvest, describing it as "[p]art of profits." Shultz described his

misallocation as a mistake caused by "bad accounting," ait explanation that FINRA accepted.41

The error was discovered by an outside accountant Midwest hired to assist with Midwest's books
and records. The outside accountant ultimately determined that, ofthe $147,000 Shultz
improperly misallocated to Harvest, ?Iarvesl was entitled ?o St 02,000 in accmed, but previously
unpaid, profits. Thcrcfore, he determined that Shuliz had niisused approximately $45,()00 of
customer funds. 42

(...continued)
Releasc No. 28630,50 SEC 424.1990 WL 322246. at *2 (Nov. 20,1990) ("IL]ack of familiarity
with the NASD's rules cannot excusc [registered rcprcsentative's] conduct."))).
34 See./ohn F Lebens, Exchange Act Release No. 36691,1996 WT, 20836, at *2 (Jan. 5,

1996).

4U Thcse violations also constitute violations of FE?IRA Rule 201 0, which requircs members

to observe "high standards of commercial honor andjust and equitable principles oftrade." Sec

.f upra note 1.

41 Wc have held that violations involving the mislise ofcustomcr funds do not require a
showing of scicn(cr. /Nair Alexam/et ?'est, Exchange Act Release No. 74030,2015 WT. 137266,

at *8 (Jan. 9, 2015) (finding no nccd to esloblish scienter to support a viola?ion rel?ing to misuse
ofcustomcr funds. but finding the ??*ls ofthc case a, issue supported slich a finding). Further, to
the extent Shullz'S arpumeilts are intendcd to mi?igatc the severity of his Violations for sanctions

purposes, as discussed el?ewherc in this opinion, FINRA imposed no sanctions for Shultz's
violations of Rule 2150, in light of the bars i[ imposed for his other violations.
42 

As discussed above, through a transfer fro,11 Harvest to Midwest, this $45,000 was
returned to the all-ectcd invcstn?g. But those investors were denied any benefit thcy may have
accrued iftheir moncy had been propcrly invested at the time lhcy purchased their membership
interests.
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"[Mlisuse ofcustomer funds is 'patently antithetical to the high standards of commercial
honor and just and equitable principles of trade that [F[NRA? seeks to promote. , 

,,43 Based on
Shultz's admitted improper diversion of significant funds invested with Midwest. we sustain

FTNRA's finding that Shul?z violated ?fNRA Rules 2150 and 2110, and that Rule 2150 is, and

lind that FINRA applied the rule in amanner, consistent with the purposes oflhc Exchange
Act.?4

G. Applicants violated FINRA Rules 8210 and 2010 by failing to respond to
F? NRA's requests in a timely manner.

Rule 8210(a)(1) rcquires a person subjcct to FTNR.A'sjurisdiction  to provide information
45

upon FINRA's request. As we have cmphasized, Rulc 8210 is essential to FINRA's ability to
investigate possible misconduct by its members and associated persons:6 We have long
recognized that thc language of Rule 8210 is "uncquivocal" regarding an associatcd person's

responsibility to cooperate with FlNRA information requests atid that vigorous enforcemcnt of
Rule 8210 "iwlps ensure the continued strength of the ?elf-regulatory systcni-and thereby
enhances the inte??rity of the securities markets and protects investors. 

. . . 
,,47

Applicants admit that they failed to comply fully with ??NRA:s information requests.

FINRA made multiple requests for information from Mielke. Bu? Mic?ke responded only
parlially to FH\IRA's information requesis and waited over two years, until just before his
scheduled hearing datc, to provide most ofthe limited information that he eventually submitted.
Wc have held that associated persons may nor decide which specilic FlNRA information

48
requests they will fulfill. In the end, Mielke nevcr provided responsive answers to 1n0S1 ofthc

13 Heng E Fail, Exchange Act Release No. 35872.1995 WL 380152. at *2 n.12 (June 20,
1995) (quoting Whearon D. Blanchard, Exchange Act Release No. 12484,1976 WT. 160367, at
* 1 (May 27,1976)), q//'c?, l?l F.'?d 37 (Sth Cir. 1996); see crl.rn.laner Gur/ey Katz, Exchange

Act Release No. 61449,2010 WL 358737. at *16 & n,21 (Feb. ], 2010) (sarne),petition denied,

647 F.3d 1 156 (D.C. Cir. 2011).
44 These violations also constitutc violations of FlNRA Rule 2010, which rcquires members

to observe "high standards of commercial honor and just and cquitable principles of trade." See

.?upra notc 1.

45 Murfon Bruce Erenstein, Exchang? Act Release No. 56768,2007 WL 3306103, at *4
(Nov. 8,2007).
46 Rule 8210 is the principal incails by which FTNRA oblains information from member
firms and associated persons in order to detect and address industry misconduct. See, e.g.,
Charles C Fmvce/r, ?K Securities Exchange Act Release No. 56770,2007 WI, 3306105, at *6
(Nov. 8.2007) (stating lhat, bccause ofa jack ofsubpoenapowcr, Rule 8210 is a "vitally
important" tool to acquire information).
47 See Howard Bre/t Berger, Exchange Act Kclease No. 58950,2008 WL 4899010, at *4
(Nov. 14,2008), a?'d. 347 F. App'x 692 (2d Cir. 2009).
4R See CMC? ?n?t. Trading, LLC, Exdiangc Act Release No. 59325,2009 WI. 223617, at *6

(continued.. )
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key requcsts that ?nNRA maile in 2009 and 2010. including docuinents shuwing cinails and other
communications between Midwest's attorney and Brookstone, which Mielkc claimed would
prove that he had disclosed the Midwest transactions,

Shultz repeatedly refused to appear lbr O l R testiniony before Fl.NRA, despite Ilumcrous
etlbrts by FlNRA to accommodate his scheduting requests. At one poi,?t, after rcfusing to
appcar on several separate occasioils, Shultz told FTNRA, through his counsel. that he Aimply
wished to turn in his Iiccnse. Shullz finally provided testimony to FINRA two years alter ltis
originally schedulcd 0'?R date, and only a few months belbrc tlic scheduled hearing date.

On thc basis of these findings, we sustain FTNRA's fmding that both Applicants violated
Rule 8210 and that the rule is, and that FINRA applied thc rule in a rnanncr, consistent wilh thc

purposes ofthe Exchange Act. 
49

III. Sanctions

A. Standard of Review

Exchange Act Section 19(e)(2) directs us to sustain F?NR.A:; sanctions unless we lind,
having due regard for lhc public interest and the protection of investors, that the sanctions are

5D
excessive or oppressive or impose an unncccssary or inappropriate burden on compctition. As

I

part of lhis rcvicw, we must consider any aggravating or mitigating factorss and whether lhu
52sanctions imposed by FINRA arc rcmcdial in nature and not punitive. Although the

Commission is not bound by FINRA's Sanclion Guidelines: we use thcm as a benchmark in

(...continued)
& n.73 (sialiilg that "associated persons 'may nor ignore NASD i?lquiries: nor take it upon
tilt:msclvcs to detennine whcihcr infonnation is material to an NASD invcstigation oi their
conduct'") (quoting Gen, Bond & Share Co. v. SEC:, 39 F.3d 1451, 1461 (10th Cir. 1994)
(affirming Commission's finding that member violated prcdcc?ssor to NASD Rule 8210)).
49 These violations also constitute violarions i?fFINRA Rule 2010, which requires membcrs
to observe 'lligh standards ofcommercial honor and just and equilablc principles of trade." See

supra note 1.

50 15 U.S.C. § 78s(e)(2). Applicants do not allc?c, and the record docs not show. iha?

FINRA's sanctions imposcd an undue burden on competition.
51 Saad v. SEC, 718 F.3d 904, 906 (D.C. Cir. 2013): PAZ Sec., Inc. v. SEC, 494 F,3d 1059,
1064-65 (D.C. Cir. 2007).
F i Paz Sec., 494 F.3d at 1065 ("The purpose ofthe order ?mllst be] remedial, not penal ")
(quoting ?Fright v, SEC j]2 F.2d 89, 94 (2d Cir. 1940): .?'ee a/so rrNRA Sanction Cruidel?nes at
2 ("Disciplinary sancticin? are remcdial in nature and bllOUkl be designed to deter future
misconducl and io i?iprovc overajl business standards in lhe sccuritics industiy ").
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5Jconducting our revicw under Section ]9(e)(2). As discussed below, we find ihc sanctions
imposed on Applicants to be consistent with the statutory requirements and sustain ihcm.

B, FIN RA's bars of Mielke and Shultz for thcir violations of Rules 3040 and
3030 are neither excessive nor oppressive.

The Sanction Gtlidelines authorize the aggrcgation or "batching" of violations for
purposes of determining sanctions if, among other things, the violations result from a single

54systemic problem or cause. FINRA found that, although the Guidelines pcrmitted it to assess

separate sanctions for each ofApplicants' violations, the Rule 3040 and 3030 violations at issuc

hcre were related and a unitary sanction was appropriate. We agree with FINRA tha? Applicants'
violations ofRules 3040 and 3030 both derive from lhcir significant involvement and control of
Midwest, and we sustain F?NRA's determination to imposc a unitary sanction for those
violations.

For engaging in private securities transactions wizhout providing prior written nutice and
obiaining the rcquircd approval, the Sanction Guidelines recommend a finc between $5,000?ind

55$50,000, a suspension of at least one year. or a bar, For engaging in outside business activilics,
56the Guidelines suggest a suspension ofup to one year or, in egregious cases. a bar. The

Guidclines for both Rule 3040 and Rule 3030 enumerate a ni?mber ofspecific aggravating and
mitigating circumstances, each of which FINRA considered and ?bund to weigh in favor ofa bar.

FlNR.A found a number of aggravating factors. Mielke and Shultz owned a sigili?icant
percentage ofMidwcst through their ownership o t Harvest and Harvest Holding. lhey dcrived a

37financial bcnefit from the sales of Midwest membership interests. They did not provide
j8Brookstonc wi?h oral nolicc ofthe transactions. And the managers ofthe Vestium and

Arcanum funds, into which Midwest invested mcmber's proceeds, werc enjoined against
violaliuns of?hc antifraud provisions of the federal securi?ies laws, ifApphcants had properly
disclosed lhcir sales of Midwest, Brookstonc could have supervised the investments and
protected its customers from exposure to s?ch fraudsters. 59

33 See, e.g., Jnhn./oseph Plunketr. Exchange Act Release No 69766,2013 WL 2898033, at
*11 (.lune 14,2013).
SJ See FINRA Sanclion Cnlidelines, at 4 (Generai Prir?ciples Applicable t?? All Sanction?
Determinations, No. 4).
55 Id at 14.

56 /d a? 13.
57 Id
58 

M at 15 (Principal Consideration.? in Detennining Sanctions, No. 9).
S9 Id at 14
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Individual aggravating factors also apply to each Applicant. Fur cxainpie, Mielkc had
the primary responsibility for setting up Midwest, iiicluding arranging for the prcpararion of
offering document'i, hiring registered representativcs to scil membership interests, and
ccmducting due diligence on Vestium and Arcanum. And, as discussed above, Mielkc has a
disciplinary history ofviolations of Rule 3040 arid wa.9 serving a six-month suspension for
violating Rule 3040 al lhc titi,e ofsomc ofthe conduct at issue here. We sustain FINRA's
?nding that such a disciplinary his?ory is a significant aggravating factor,60 F??IRA also found it
aggravating that Mielke's conduct had extended ?vcr a 17-inonth period from January 2008
through Jline 2009. During this period, investors (including some Brook?onc customers)
purchased millions of dollars ofMidwcst mcmbership interests.61 FINRA found that the
accumulation ofthcse aggravating factors warranted a bar against Mielke.

Although Mielke may have ini?iatcd the Midwcst offering, FINKA also found that
Shultz'? role in Midwest was quitc significant. Shultz managed the daily operations of Midwest
and wa? identified as lhc "Manager" ot the Midwest offering. Shultz calculated ?ic profits ofthe
ctiterprise and made determinations regarding the amounts of distributions owed to investors. tie
also consulted with investors regarding redcmplion requests. As with Mielke, FINRA found that
the extent and lcngth ofShultz's involvcment in the conduct at issue (from approximately
Septcmber 2008 through June 2009) were aggravating factors. FINRA also noted as aggravating
factors the number of transactions that occurrcd whilc Shultz managcd Midwest's operations and
ule dollar amoun?s involved in those transactions. On thcse bascs, rINRA found that Shultz's
misconduct was egrcgious and warranted a bar.

FINRA found no mitigating factors. On appeal, Applicanrs suggest lhat it is mitigating
that there is no specific evidence of customer harm resulting from their violations. But uvcn
assuming Applicants are correct in arguing that they did not hann customers financially by their

62Rule 3040 and 3030 violations, such a finding would nol bc,nitigating. As dcscribcd above,
the violations al issue harmed thc customcrs by dcpriving them of Brookstonc's supervision of
their invcstnients, regardless of whether the inveslurs suffered financial harm.

60 See id at 2 (General Principles Applicable Io A?I Sanctions Determinations,  No. 2), 6
(Principal Considerations in Dott?rmii,ing Sanctions, No. I).
6I M at 15 (Principal Considerations determining Sanctions, No. 11).
(,2 EdH'ilrd S. Hrokaw, Exchange Act Release No, 70883,2()13 WL 6044123, at *18 &
n.137 (Nov. 15,2013) ("[Tlhe absence of... customer harm is not mitigating. as our public
analysis focus?es] ...on the welfare c,f investors gencrally.") (citing i/oward Brq//, Exchange
Acl Release No. 66467,2012 WI. 601003. at *7 & n.25 (Fcb. 24,2012) (intemai quotation:;
omitted); PAZSec, /nc, Exchangc Act Relcase No. 57656,2008 WL 1697153, at *5 (Apr. 11,
2008) (holding lhat applicants' failui'e to comply with NASD rulc "are not mitigated becausc
those ihi?ure?; did no4 in theniselvcs, produce a monctary benefit to Applicants or result in injury
to the invesling public"). peii/ion denied, 566 F.3d 1 172 (D.C. Cir. 2009); ?'or?s?line Fin., inc..
Exchange Act Release No. 41989,54 SEC 388,1999 WI, 798874, at *5 (()ct, 7,1999) (rcjecling
absence oi custonier harm as a mitigating i?cror for sanctions)).
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Applicants also argue tl?at their violations of Rules 3040 and 3030 are mitigatcd because

Miclke retaincd securities counsel "to insure compliance with FINRA rules and to negotiatc a
selling agreement with Brookstone." To establish a valid advice-of-counsel claiin, Applicants
must show: (]) that tllcy made complete disclosure to counsel; (2) tliat ?hcy sought advice on Ihe
legality ofthe intended conduct: (3) that they rcccived advice tliat thu intended conduct was

63legal; and (4) that they relied in good faith on counsel's advice. But Mielkc ad,nitted in liis
testimony that he did?iot recall what he discussed with rhe securitics c?unscl "in the aspect of
what was to be disclosed and what wasn't to be disclosed." And Shullz's testiniony also did Iiot
establish that the securities attorney had notified Brookslonc of the ongoing Midwest sales
transactions but merely that Shultz understoi?d that the attorney "had been discussing Midwest
with Brookstone all along and that [Brookstone] knew that we werc operating Midwest."

Because we agree with FINRA's iindings that Applicants' Rule 3040 and R?lc 3030
violations were cgregious and pre?entcd numerous aggravating factors and no mitigating factors,

we sustain FINRA's Imposition of bars in ali capacities against both Applicants fur thesc
violations.

C. FINRA's bars of Miclke and Shultz for their misstatements on the April 2008
and 2009 Outside Business Interests Schedi?lcs are neither excessive nor
oppressive.

Although tlie Cuidelhies contain no spccific recommendation for misstatenients on
member firm compliance forms, FINRA concluded that the rnost closely analogous guideline

64
was for forgery or faisificaiion ofrecords. We have sustained FTNRA disciplinary sanctions
where FINRA applied those Guidelincs in a case involving misstatemcnts on linn compliance

. 
6? 66docuinent?. lhose Guidelines recommend a bar in egrcgious cases. As discussed below.

63 Zacharias v, SEC, 569 F.3d 458,467 (D.C. Cir. 2009); Marko?vrki v. SEC, 34 F.3d 99,
105 (2d Cir. 1994); (:E Carlson v. SEC, 859 F.2d 1429,1436 (10th Cir. 19?8)? SEC?. Go/d/ieW
beep A,nnes Co. ?Nevada, 758 F.2d 459,467 (9th Cir. 1985); SE.(' v. Sm,oy lndus., inc-, 665
F.2d 1310.1314 n.28 (D.C. Cir. 1981). See also Vasmno, 2004 WL 1857139, at *5 & n.22;
Barka/e, 2004 WL 762434, a? *4 & nn. 19-20: ioni Falen/ino, Exchange Act Releasc No. 49255,
57 SEC 330,2004 WL 3000098. at *5 & n.11 (Fcb. 13,2004).
64 The Guidc! ines make clear that they "are not intended to bc absolute," alid "[tlor
violations that are n?,t addressed specifically, laldjudicators arc encouraged to look to the
guidelirics for analogous violations." See Guidelines, Overview. See also Roben Conway Aakir
Ng, Exchange Act Release No. 70833,2013 WI. 5960703, at *10 & n.48 (Nov. 7,2013)
65 How?ard Bra? Exchange Act Release No. 66467,2012 WI.. 601003, at *8 (Feb. 24. 2012)
(findiiig tliat "FlNRA rcasonably determined that the falsification of records was the most
analogolls guideline" where applicant had failed to provide writren noliCL of his ou?side
brokerage accounts on compliance forms subniitted to member tlr?n employer)
66 See Guidelines, ai 37.
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FINRA considered each Applicant's violation individually and determine? rllat thcy were
egregious and warrantcd a bar.

At the time Mielke comple?ed his 2008 Outside Business Intcrests Schedule, hc had
already raised $500,000 for Midsvest. At the time of his 2009 schedule, Mielkc himself had

directly sold membership inrerests to five inveslors, including two Brookstone customers,
?omling over $ i million. And, at that time, Midwest had rcceived twenly-tw? invcstincnts
totaling over $3 million. Given the si6mifican? number and dollar amount ofthesc transactions,
Mielke wus obviously aware ofhis involvement in Midwest at the tirric hc sulimirted these

schedules. FlNKA correctly Ibund that the record demonstrated that Mielke's misstatements

were intentional and misled Brookstone abour the cxtent ofMielke's involvement in Midwest
while Mielke ncgotiated the terms of a selling agreement wi?h Brookstone. This is an
aggravating factor under the Guidelines for falsifica?i?n. 67

On appeal. Mielke argues that his violations of Rule 21 10 mid 2010 should be viewed "in
light ofthe ongoing communications between Midwest and Brookslone." But, by Mielke's own
admission, neitlier Turbevillc nor Locy had approved the sale ofMidwcst securities in writing
until June 2009. '1'herefore, Mielke knew that he was repeatcdly selling Midwest securities to
investors while using an otTenng memorandum that had not been approved by his member firm
employer.

We concur with F?NRA's finding that Miclkc's misstatenients on the Outside B?sincss
Intcrcsts Schedules wcrc cgrcgious. Mieike's failure to disclose his sig?iificant role at Midwest
undermined Brookstone's "ability to detect actual or potential conflicts ofinterest, or other
violativc conducL Such a violation is serious because it impcdes detection of other potentially "6?

violativc conduct. Wc sustain FTNRA's imposition ofa bar against Mielke for his 69

misstatemenls on the 2008 and 2009 Outside Business: Interests Schedules.

Shultz's misslalcmcnts on ?iis 2009 Outside Busines? Interests Schedule were similarly
egregic,us. As with Mielke, Shultz was aware of his significant involvemcnt iii Midwest al the

limc l?c submitted his schedulc, and the schedule ricithcr inemioned Midwest by name nor
explained lhat millions of dollars in membership interests had already been sold at the time he
subrniuud thc schedule. Further, F?NRA correctly noted that, if Shultz had not inade rhe
misstatcmcnts, his other violations for misuse ofcustomer funds and causing Rrciokstonc's books
and rccords violations may have been avoidcd, bccause Brookstonc would have cxcrcised
supervisory authority ovcr the transactions.

FINRA noted tliar Shultz had lcss securities industry cxpcrience and made misstatemcnts
only on one Schedule (as opposed to Mielke's two Schedules), but it found that those factors did

---r.7 ld. at 7 (Principal Cotiside?a?ions in Dctermining Sanctions, No. 13).
6? Sec Rraff, 20 12 WL 601003, al *7.
M id?
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not i,uiwcigh the signi licant aggravating factors. Regardless of the length of Shultz's expcriencc
in The induslry, Shultz was a re?ircd malhematician and FrNRA correctly poinlcd to his "life
expcrience" as supporting a finding that he should have had awareness ofthe i?nportancc of
providing true stalemcnts regarding his involvement wilh Midwest to his member linn employcr.
Sliultz also claimed thal he merely followed Miclkc's instructions in filling out thc schedule, but
FrNRA correctly rejected this argl.mlcrtt, noting thal associated persons arc responsible for their
own coinpliance with FlNRA Rules and cannot shift that responsibility to anutlicr individual. .0

D. FINRA's bars of Miclke and Shultz for their Rule 8210 Violations are neither
excessive nor oppressive.

Rulc 8210 "provides a means, in the absencc ofsubpoen? power, fhr IFINR-AI to obtain
li?oni its members information necessary to conduct investigations." This rule is at the "heart of

,nthe self-regulatory system for the securities industry ' and is an "cssential cornerstone ?f
IF?NRA's] ability to police the securities n?arkets and should bc rigorously enforced."73

"Failures to coniply are serious violations because they subvert [FINRA'sl ability to carry out its
74regulatory responsibilities,"  threatening investors and the markets. Rather than respond to

F?NRA's Rule 8210 requests, Miclke repeatcdly refused tu provide Tespotisiv? documents and,
when he did provide some documents, his responses only partially fulfilled FfNRA's requests
and included certain patently faIse information. And Shultz continuously refuscd to provide

oIR tcstimony for ovcr two years, at one point expressing a desire [o "send in his license" and
voluntarily withdraw. It is well established ihat an individual may not "second guess" a Rule
8210 request or "Set conditions on their compliance. rhe bars FlNRA imposed on Mielkc and i,75

Shultz arc remedial becausc they wlll protect the investing public by encouraging timely
cooperation essential to the prompt discovery and remediation ofindustry misconduct. The bars
also will deter others from ignoring FINRA's intormation requests.

The sanctions imposed on Mielke and Shultz arc consislerit with the Sanctioii Guidelines
1''iNRA determined that Mielke provided a partial response because hc timely appeared for an
OTR and provided some documcnts. Thc (.?uidelines identify three principal considerations for
dctemlining sanctions for a partial response: Ihc "[i]mportance of the inf?rmati?m rcquested as

70 Scott Eps/ein, Exchange Act Relcase No. 59328. 2009 WL 223611, at *21 (Jan. 30,2009)
("We havc held rcpeatedly that a 'respondt?nt cannot shift his or hcr responsibility for compliance
with an applicable requirement to a supervisor or to the NASD:") (citation omitted), affd, 416 F
App'x 142 (3d Cir. 2010).
7i See supra note 46,

n Id.

73 AiyAlan Ochanpaugh, Exchange Act Releasc No. 54363,2006 WI, 2482466, ur *5 (Aug.
25,2006).
7? Phinkeit, 2013 WL 2898033, at *9 (citations omitted).
75 (.?A./G h,st 7 Trading, 2009 WI, 223617, at *8 (Jan. 30,2009) (citations omitted),
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viewed from FINRA's perspective"; the "[n]umbcr ofrequesls madc and the degrec of regulatory

pressure required to obtain a response"; and the "[I]ength oftime to respond."?? The Guidelines
also provide tha[ a bar is standard for a partial but incomplete response unless rhe person can
demonstrate substantial compliance with all respects ofthe requcst.

Wc acknowledge, as FlNRA did, umt Mie?ke appeared for his scheduled 0'1 K testimony
and provided some ot tllc inforniation ?hat FINRA requcstcd. including providing ?opies ofhis
tax returns and (two years later) additiotmi information including 

s?mc Midwest-related
docunlenlalion. But we agree with FINRA thal "[i In most respects, however, the I 82 IO] request

for information and documents rcmained unfulfillcd." Specifically, we agree with 1?INRA that

some of the infonna?ion Mielkc failed tO provide were "documcnts necessary to assisr in
FINRA's investigation of[Midwest] and thc offering."

We also agree with FINRA that Mielke's failure u, providc the requested documentation
substantiating Mielke's claims that he had proofof Brookstone's awareness ofthe Midwest sales

"curtailed FINRA's ability to verify his claims." Such inhibition of FINRA's regulatory
functions is a "serious violationjustifying stringent sancricin?. .,.77

Miclkc claims that his pcrsonal health issues explain his Rule 8210 violations. While we
do not doubt the existence ofMiclke's significant health issucs, it was his obligation to contact
FINRA, explain the rcasons why his response would bc delayed, and propose alternate
arrangements, none ofwhich Mielke did bert:. 78

Wc also note that Mielke failed to provide any responsive information [o FINRA Air
nearly two years, and provided much ofthe additional information only on the cusp ofhis
hearing. Much ofthc information he ultimately provided,such as his narrative description ofhis
involvcment wilh Midwest, was readily availablc to him lhroughout this two-year period. Bur i?

took the inb?ilu?ion ofa disciplinary proceeding and the threat ofimmincnt sanctions before

Mjelke provided even a partial rcsponse. Mielke fails to offer any persuasive reason why he

could not have provided this information when FTNRA initially requested it.

Shltltz's Rule 8210 failure was treated as a c?,mplcte failure because he did nor appear for
his rcquested OTR testimony until after FINRA instituted disciplinary proceedings against him.

79Under such circumstances, iht Guidelines recommend a bar. We have cmphasized that a bar is

-70 Guidelines, at 33.
77 Elho? M Hei:,hberg, Exchange Act Release No, 53145,2006 WL 140646. at *3 (Jan. 19,
2006) (stating Iha? "lt]ailure to comply is a serious violation justifying stringent sanctions
because il s?bvcrts NASD's ability to execute its regulatory functions"). peL denied, 210 F.

App'x 125 (2d Cir. 2006).
7R &e Fawcett, 2007 WL 3306105, at *5.
77 See Guidelines, at 33.
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an appropriate sanction in such circumstances because FTNRA "should not have to initiate n
disciplinary action to elicit a response to its information requests. 

NMO

Shultz cites his daughter's and wife's health concerns its rcasons for his- failure to appear
for testimony. But, as with Mielke's claitns regarding his own health i?sucs, Sh?ltz niadc no

1?1

effort to cxplain his needs or propose alternate arrangenlenls. Shultz also now claims that his
failurc to appear resulted trom his inability to obtain ncw counsel ailcr his former counsel had

withdrawn from reprcscnting him at the time of Micike's 0 1'R testimony. But the record
indicates that Shultz obtained new counsel promptly aftcr his former counsel withdrew. Further,
"Ia]lthough FINRA's rules peimit the participation of counsel, it is wcll established that 'there is

no right to counsel in [its] disciplinary proceedings. ,,,B2 Given Shultz's complete failiire to
respond ?o FINRA's request for testimony until he was about to be barred or suspendcd, and the
lack ofmitigating factors, we sustain FINRA's bar of Shultz for his Rule 8210 violations.

We find the sanctions imposed 
on Miclke and Shultz to be neither exccssive nor

oppressive. 8J

80 ?/n.reph Ricupero, Exchange Ac? Rciease No. 62891.2010 WL 3523186, at *4 (Sept. 10,

2010), a#'d, 436 F. App'x 31 (2d Cir. 2011).
H 1 See siv?ra note 78.
R2 See Robert D. Tucker, Exchange Act Release No. 682]0,2012 WL 5462896, at * 12

(Nov. 9,2012) (quoting Jason A. Craig, Exchange Act Relcase No. 59137, 2008 WL 5328784,
at *6 (Dec. 22.2008).
R3 FTNRA also ordcrcd Mielke and Shultz to pay, joimly and scverally, appeal costs of
$2,468.85. Because we find that the sanctions FINI<A imposed were approprialcly ta?lorcd to
the violations at issuc, we likewise sustain irs imposition ofcosts.

As discussed above, FrNRA staicd that i? would havc fined Shultz $10,000 and
suspended him in all capacities for onc year for his violations of Rules 2 1 50 and 20 1 0 involving
the misuse of customer funds and his violations oiRules 3110 and 2010 for causing Brook.stone
to maintain inaccurate books and records, but FINRA did not impose these sanctions in light of
thc bars it imposed ior Shultz's other violations. Since FINRA imposed no sanctions for these
violations, Shultz's argument on appeal thal thcse violations marked only "minimal'' sanctions is
not relevant in this appeal.

We notc, howt:vcr, the presence ol aggravating iactors for both viol:ttioi?s. Shultz's
misuse ofcustomer funds lasted for nine months, from Septembcr 2009 until ils discovery in
June 2010, and was only discovered by 

an outside accountant. See Guidelines, at 6 (Principal
Considerations in De?crmining Sanctions, No. 9). 'fhis discovery was undoubtedly delayed by
Applicants' failure to disclose the Midwcst sales to Brookstonc more prurnptly. Shultz also
misused approximately $45,000 in investor funds, a significant amount of money, which is
aggravating. Se.e id at 7 (Principal Considerations in I)etermining Sanctions, No. 18). In light
OI these aggravating factors. while we sustain FINRA's delcrmuiation not tu inipose additional
sanctions fcir Shultz's misuse ol customer funds, wc agree with FINRA that a $10,000 title and a

(continued...)
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An appropriate order will issue. ?4

By the Commission (Chair WHITE and Commissioners AGUILAR, GALLAGHER,
STEIN. and PIWOWAR).

Brent J, Fields
Secretary

CXP-Z,INZU-
v: Lynn M. Powalski

Deputy SecretaFy

(...continued)
onc. ycar suspension would havc been appropriate.

With respect to Shultz's books and records vi?ilaliuns, Sh?iltz c?ainis that his attorney
never instructed him about his obligation to route salcs documentation Through Brooksl?nc. A
reasonable rcliancc on compctcnt legal or accounting advice can be a mitigating factor in
dctcrmining sanctions, See id at 6 (Principal Considerations in Determining Sanctions, No. 7).
But, as discussed above, Shultz has not shown that hc mct the requirements for a valid advice of
counsel defense. See supra note 63. Shultz also claims that the selling agreement bctwcc?
Brookstonc and Midwest did not specifically alert him to his responsibility to route sales
documentation through Brookslonu. But. as discussccl abovc, botli Locy and Brookstone's WSPs
made clcar that Shultz, as ihe manager of Midwest, had lhe responsibility to assist Brookstoiie in
tnaintaining accurate books and records by providing documentation in support of sales

transactions. In light ofthe absence ofmitigating factors, while we sustain FINRA's
determination not to impose additional sanctions for Shultz's causing Brookstone lo violate Rule
31 10 and 2010, we agree with FiNRA that a $10,000 fine and a one-year suspension would have
bccn appropriatc.
R4 We have considered all of the parties' conienlions. Wc have rqjcctcd or sustained them to
the extent that they are inconsisrent or in accord with the vicws expressed in this opinion.




