FINANCIAL INDUSTRY REGULATORY AUTHORITY

OFFICE OF HEARING OFFICERS

Department of Enforcement,

Complainant,

DISCIPLINARY PROCEEDING
Pinnacle Partners Financial Corporation No. 2010021324501
{CRD No. 145523), s

and

Brian K. Alfaro (CRD No. 4049120),

Respondents.

SECOND AMENDED COMPLAINT

The Department of Enforcement alleges:
Summary

1. This case involves fraudulent sales of unregistered securities in eleven private
placement offerings perpetrated by Brian K. Alfaro {“Alfaro™) and his wholly-owned
firm Pinnacle Partners Financial Corporation (“Pinnacle™). Alfaro and Pinnacle
operated a boiier room where numerous registered representatives placed thousands
of cold calls weekly to solicit investments in Alfaro’s captive oil and gas drilling joint
ventures. The operators of the ventures are entities owned or controlled by Alfaro.
Alfaro and Pinnacle raised over $10 million from over 100 investors for offerings that
materially misrepresented or omitted facts. From August 2008 to Respondents’

March 2011 suspension, Alfare and Pinnacle offered and sold fraudulent offerings to
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investors throughout the United States. These fraudulent sales have caused
significant harm to Pinnacle’s customers. As a result of the forégoing conduct,
Respondents Pinnacle and Alfaro willfully violated Section 10(b) of the Securities
Exchange Act of 1934, Rule 10b-5 thereunder, NASD Rules 2110 and 2120, and

FINRA Rules 2010 and 2020.

. From August 2008 to March 2011, Pinnacle and Alfaro have materially
misrepresented or omitted facts related to the South Bayou Crook Chene, Pangaea,
Normanna Deep, Norma;nna North, Victoria Secret, French Town, East Wharton,
Montague Legacy, SW Redfish Reef, East Moss Lake/LNG, and Denali offerings
they sold to investors. Pinnacle and Alfaro provided investment summaries to all of
the investors in these offerings. The investment summaries included numerous
misrepresentations and omissions. Specifically, Alfaro received reports about
prospects from operators, and deleted material information that was unfavorable
before forwarding information contained in the reports to the investors. Piwle and
Alfaro never informed investors of Alfaro’s alteration of the reports or of the deleted
information. Pinnacle and Alfaro also provided investors with maps that omitted
numerous dry, plugged, and abandoned wells near their projected drilling sites. In the
investment summaries, Pinnacle and Alfaro grossly inflated natural gas prices,
projected natural gas reserves, estimated gross returns, and estimated monthly cash
flows. In addition, Pinnacle and Alfaro distributed an offering document claiming
that a previous offering had distributed $14,287,436.46 when the actual distribution
was less than $1.5 million. As a result of the foregoing conduct, Respondents

Pinnacle and Alfaro willfully violated Section 10(b) of the Securities Exchange Act



of 1934, Rule 10b-5 thereunder, NASD Rules 2110 and 2120, and FINRA Rules 2010

and 2020.

. From January 2009 to March 2011, Alfaro misused customer funds to (1) meet
obligations for previous offerings, (2) cover Alfaro’s personal expenses, and (3) make
cash payments to Alfaro persénally. As Alfaro admitted to FINRA staff, the only
way Alfaro Oil and Gas could meet its financial obligations to drill the investors’
wells and meet obligations to previous investors, after spending investor funds in this
fashion, was to raise additional funds from investors or tap Alfaro’s personal
resources. As aresult of the foregoing conduct, Respondent Alfaro violated NASD |

Rule 2330 and FINRA Rules 2150 and 2010.

. From August 23, 2008 to September 24, 2010, Pinnacle and Alfaro offered aﬂd sold
unregistered securities. Pinnacle, acting through Alfaro or other representatives
employed by the firm, engaged in general solicitations by offering Alfaro’s joint |
ventures to investors through the beiler room operated by Pinnacle and Alfaro before
an existing relationship was established. Specifically, Pinnacle and Alfaro pitched
offerings on the initial cold call and sent out offering materials immediately following
the initial cold call. As a result of the foregoing conduct, Respondents Pinnacle and
Alfaro, by acting in contravention of Section 5 of the Securities Act of 1933, viclated

FINRA Rule 2010 and NASD Rule 2110.

. Pinnacle and Alfaro systematically destroyed documents, maintained inaccurate
books and records, failed to properly report numerous written investor complaints
related to the allegations in this complaint, and failed to properly amend Forms U-4

for settlements related to customer grievances in excess of $15,000. As a result of the




foregoing conduct, Respondents Pinnacle and Alfaro violated Article V, Section 2, of
FINRA’s By-Laws, NASD Rules 3070 and 2110, and FINRA Rule 2010.
Respondent Pinnacle willfully violated Section 17 of the Securities Exchange Act of
1934, Rule 17a-4 thereunder, and NASD Rule 3110. By causing Pinnacle’s
violations of Section 17 of the Securities Exchange Act of 1934, Rule 17a-4
thereunder, and NASD Rule 3110, Respondent Alfaro violated NASD Rule 2110 and

FINRA Rule 2019.

. From August 2008 through March 2011, Pinnacle’s supervisory system and written
procedures were not reasonably designed to ensure compliance with ¢-mail retention
requirements. Among other things, the firm’s procedures did not provide for any
reasonable follow-up and review to ensure that copies of all e-mail communications
were captured and maintained. As a result of the foregoing conduct, Respondents
Pinnacle and Alfaro violated NASD Rules 3012, 3010, and 2110 and FINRA Rule

2010

Procedural History

. The Department filed its Original Complaint on November 23, 2010. After
discovering ongoing investor harm, the Department filed its First Amended
Complaint and initiated a Temporary Cease and Desist proceeding on December 3,
2010. Respondents entered into Temporary Cease and Desist Consent Orders on
December 10, 2010 (the “December TCDO”) and January 21, 2011 (the “January
TCDO”).

. On February 10, 2011, the Department filed a Notice of Suspension based on

Pinnacle and Alfaro’s violations of the January TCDO. Specifically, the Department




alleged Respondents had made a number of fraudulent misrepresentations and
omissions related to their offering and sal¢ of the Montague Legacy project.
Respondents requested a hearing, but they later wi?hdrew the request. As a result,
Respondents were suspended from FINRA membership effective March 8, 2011,
The December 2010 and January 2011 Temporary Cease and Desist Consent Orders
required Pinnacle and Alfaro to provide an accounting and supporting documentation
for offerings sold by Respondents. Despite their agreed order and repeated 8210
requests, Respondents have failed to provide the accounting for all offerings sold by

Respondents that was required by the January TCDO and numerous 8210 requests.

Additional Information Discovered After First Amended Complaint

10. As a result of information obtained after the First Amended Complaint was filed, (1)

1.

misconduct related to additional offerings are now being charged (SW Redfish Rézef,
East Moss Lake/L NG, and Denali), (2) additional facts about the offerings previously
charged are being alleged (East Wharton, Normanna North, and Montague Leg#cy),
and (3) additional causes of action are being pursued (Suitability and Supervision).
Additional information uncovered by Enforcement after the First Amended
Complaint also establishes that Respondents engaged in additional fraud in the
offering and sale of securities, and that Respondent Alfaro misused ad&itiohal
customer funds related to the East Wharton, Normanna North, SW Redfish Reef, and
Denali offerings.

For example, after the well tests were analyzed and an industry partner elected to
abandon its interest in the East Wharton project, the operator sent e-mails to Alfaro

and all other partners on February 20, 2016. The operator’s e-mail to Alfaro and all



12.

13.

other partners contained revised reserve estimates for the project of 3 BCF of gas and
200,000 barrels of oil. Alfaro failed to provide the revised reserves estimates to
current or potential East Wharton investors. Instead, he continued offering the East
Wharton project to new investors and to Victoria Secret transferees unti! February
2011 with projected reserves of 20 BCF of gas and 1,000,000 barrels of oil.

In addition, Pinnacle and Alfaro have provided offering materials and made oral
representations to hundreas of investors that violate Section 10(b) of the Securities
Exchange Act of 1934, SEC Rule 10b-5 promulgated thereunder, and FINRA Rule
2020. Specifically, the January 25, 2011 Montague Legacy offering failed to disclose
that Respondents and Alfaro Oil and Gas had received a Wells Notice from the
Securities and Exchange Commission - citing securities fraud and other violations -
in December 2010. Respondents also made written and oral misrepresentations and A
omissions related to surrounding wells while touting the Montague Legacy

investment to investors.

The only new private placement offering sold by Pinnacle and Alfaro from late 2010
until they were suspended on March 8, 2011 was the Montague Legacy offering. The
Montague Legacy offering was also Pinnacle and Alfaro’s primary source of revenue
to fund unrelated business expenses and Alfaro’s personal expenses. Pinnacle and
Alfaro failed to inform Montague Legacy investors that Alfaro Oil and Gas was
insolvent. This omission was especially material given that (1) Montague Legacy
investors were purchasing é turnkey contract requiring Alfaro Oil and Gas to pay the
project’s drilling and completion costs, (2) Alfaro Oil and Gas’ failure to timely pay

the well’s operator for drilling and completion costs would resuit in Montague



14.

15.

Legacy investors’ distributions being withheld to cover unpaid costs, and (3) Alfaro’s
failure to pay outstanding debts could lead to rescission of Alfaro’s rights (thalt Alfaro
sold to investors).

Pinnacle and Alfaro made a number of misrepresentations to investors in order to
procure and misuse customer funds. On the East Wharton, Normanna North, and
Denali offerings Alfaro failed to disclose that he owed hundreds of thousands of
dollars to numerous operators. Alfaro approached investors and informed them that
funds were needed for various purposes. None of the investors who contributed |
additional funds were informed that their money was actually used to pay Alfaro’s
outstanding debts owed to various operators, Alfaro’s unrelated business expenses,
and Alfaro’s personal expenses. Several operators have indicated that they are
currently withholding distributions for their projects and offsetting them against
Alfaro’s indebtedness. As aresult of Alfaro’s conduct and indebtedness, even if the
wells are successful, the opefator will retain anir distributions to offset Alfaro’s
indebtedness instead of préviding them to Alfaro and his investors.. This is
particularly egregious given the fact that Alfaro marked up many of these offerings
from 100 to 200%, took millions of dollars for unrelated business and personal
purposes from investors’ funds, and still failed to pay the operators what he owed,
Pinnacle and Alfaro failed to document or have a reasonable basis for believiné that
the investments they sold were suitable for their customers. Pinnacle and Alfaro
failed 1o do any suitability determination for numerous investors, inflated the annual

income on the new account form of at least one investor, and failed to evidence the

basis for suitability determinations for numerous investors.
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17.

18.

Pinnacle failed to have a gualified person adequately supervising the activity of Brian
Alfaro - who generated more than 20% of the firm’s sales. Victor Hernandez , who
was the firm’s second principal from January 6, 2011 until the firm was suspended in
March 2011, testified that he was unaware what WSPs were, and that he had “no
idea” what Rule 3010 covered. Pinnacle failed to adequately supervise Alfaro.
Pinnacle also failed to have a qualified person adequately supervise the activity of
Bruce Redfield. On June 16, 2010, Pinnacle placed Redfield on administrative leave
after he was indicted for three federal criminal counts of mail fraud and wire fraud.
While he was on administrative leave, Redfield worked for Alfaro Oil and Gas
drafting offering documents and working on .marketing projects.

On August 18, 2010, a'superseding indictment was issued containing ten counts of
mail fraud and wire fraud related to three morigage fraud and investment schemes.
The indictment alleged that “Defendant Bruce Irving Redfield devised a scheme to
make money by recruiting ‘investors’ to take out loans to build high end spec homes
and matching them with building contractors in need of financing.” The indictment
also alleged that Redfield created and managed limited liability companies to promote
his investment program. On December 8, 2010, Pinnacle removed Redfield from
administrative leave and put him back on the phones. In January 2011, Redfield
made a number of misleading statements and omissions to investors related to the
Montague Legacy offering. Shortly after Pinnacle was suspended, Redfield was
promoted to Alfare Oil and Gas’ Vice President of Business Development, and he
has been cold-calling investors and pitching a new iteration of the Montague Legacy

project.
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20.

21

22,

Respondents and Jurisdiction

Respondent Pinnacle Partners Financial Corporation was suspended from
FINRA membership on March 8, 2011, The firm was a member of FINRA from
March 7, 2008 until its BDW became effective on May 24, 2011. The firm’s
President and Chief Compliance Officer was Alfaro. Pinnacle is 100% owned by
Silver Star Resources, LLC, which is wholly-owned by Alfaro. Pinnacle operated
pursuant to the (k)(2)(i) exemptive provisions of SEC Rule 15¢3-3 and only
conducted a securities business selling oil and gas private i:lacements pursuant to

SEC Regulation D.

Although Pinnacle has not been a2 FINRA member firm since May 24, 2011, it
remains subject to FINRA’s jurisdiction for purposes of this proceeding, pursuant to
Article V, Section 4 of FINRA’s By-Laws, because (1) the Complaint was ﬁle&
within two years after the date upon which it ceased to be a FINRA member and (2)

the Complaint charges it with misconduct committed while it was a FINRA member.

Respondent Brian K. Alfaro entered the securities industry in October 1999 through
registered firm The Champion Group, Inc. (“Champion™). Alfaro was terminated by
Champion in June 2006. He was employed by registered firm Pinnacle Partners
Financial Corporation until March 3, 2011. Alfaro was subsequently suspended from
FINRA membership on March 8, 2011. During his career in the securities industry,

‘Alfaro obtained Series 7, 39, and 63 licenses.

Although Respondent has not been associated with a FINRA member firm since
March 3, 2011, he remains subject to FINRA’s jurisdiction for purposes of this

proceeding, pursuant to Article V, Section 4 of FINRA’s By-Laws, because (1) the



Complaint was filed within two years after the date upon which he ceased to be
associated with a FINRA member and (2) the Complaint charges him with

misconduct committed while he was associated with a FINRA member.

23. Non-party Silver Star Resources, LLC (“Silver Star”) is wholly-owned by Alfaro,
and it is the sole owner of Pinnacle. Silver Star Resources was utilized by Alfaro to
increasé the cost to investors for leases ariginally acquired by Alfaro. Silver Star
charged exorbitant fees to investors without providing any identifiable services.

24. Non-party Alfaro OQil and Gas, LLC (“Alfaro Oil and Gas”) is wholly-owned by
Alfaro and acts as the managing venturer for almost all offerings sold by Pinnacle and
Alfaro. Alfaro Qil and Gas charged exorbitant additional fees to all investors that are
not typically incurred by other interest holders in similar oil and gas drilling projects.

FIRST CAUSE OF ACTION
Fraud in the Offering or Sale of a Security
Section 10(b) of the Securities Exchange Act of 1934, and Rule 10b-5 thereunder,
NASD Rules 2110 and 2120, and FINRA Rules 2010 and 2020, against Pinnacle and Alfare
25. The Department realleges and incorporates by reference paragraphs 1 through 24

above,

26. Pinnacle and Alfaro offered and sold securities to investors located throﬁghout the
United States from their boiler room in San Antonio, Texas. The eleven securities at
issue in this First Cause of Action were marketed as joint venture interests for
participation in the acquisition of working interests and net revenue interests in oil
and gas wells. The eleven offerings were South Bayou Crook Chene, Victoria Secret,
Normanna North, Normanna Deep, Pangaea, French Town, East Wharton, Montague

Legacy, SW Redfish Reef, East Moss Lake/LNG, and Denali.

H
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28.

29.

Pinnacle and Alfaro failed to disclose to all investors that none of the joint ventures
offered through Pinnacle and Alfaro had ever been proﬁtébie for anyone other than
Pinnacle, Alfaro, and entities owned and controlled by Alfaro. Alfaro utilized two
non-registered entities which charged fees to investors that made each of the offerings
less likely to be profitable. ‘Silver Star is wholly-owned by Alfaro, and it is the sole
owner of Pinnacle. Alfaro Oil and Gas is wholly-owned by Alfaro and acts as the
managing venturer for almost all offerings sold by Pinnacle and Alfaro. Silver Star
and Alfaro Oil and Gas charged exorbitant additional fees to all investors.that are not

typically incurred by other interest holders in similar oil and gas drilling projects.

Silver Star charged all investors for purported lease acquisition costs. Although
Silver Star provided no identifiable services to investors, Alfaro, by causing_ investors
to make payments to Silver Star, increased the Victoria Secret lease acquisition cost
over 50%. The extent of Silver Star’s exorbitant fees was never disclosed to

mvestors.

Pinnacle and Alfaro’s solicitations created the false impression that Alfaro Oil and

Gas was an oil and gas operator. Alfaro Oil and Gas entered into “turnkey

" agreements” with all investors in the eleven offerings at issue offered and sold by

Pinnacle and Alfaro. Turnkey agreements are drilling contracts under which the
drilling contractor agrees to perform stated functions for an agreed-upon price. This
typically limits the liability exposure for a contractor’s actions. The turnkey
agreement claimed that Alfaro Oil and Gas would be paid to “...acquire the Prospect
and drill and complete the Prospect well, including, but not limited to, the setting of

production casing or, if necessary, the plugging and abandoning of a dry hole...” The

11
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3L

32

turmkey agreement also claimed that: “Alfaro shall conduct all of its efforts in a good
and workmanlike manner and with reasonable due diligence.” Alfaro Oil and Gas has
never acted as an operator or actually drilled an oil and gas well. In the offerings sold
by Pinnacle and Alfaro, Alfaro Oil and Gas served solely as an interest holder in

prospects that were run by actual operators.

Despite the limited role of Alfaro Oil and Gas, Pinnacle and Alfaro sold the eleven
joint venture interests to all investors at prices that were as much as 100% to 200%
more than the cost estimates received from the operators to drill the wells. Asa
result, investors received minority interests in oil and gas prospects at prices that
inclﬁded substantial additional costs 1) to cover overhead, 2) to compensate the
numerous boiler room employees, and 3) to fund Alfaro’s lifestyle. Neither Pinnacle
nor Alfaro disclosed the drilling cost estimates to investors. Thus, investors were not
aware that they paid 100% to 200% more than the drilling cost estimate totals for the

interests they acquired.

Pinnacle and Alfaro routinely materially misrepresented or omitted facts that were
provided to them by the wells’ actual operators. As discussed more specifically
below, Pinnacle and Alfaro materially misrepresented or omitted facts related to the
South Bayou Crook Chene, Victoria Secret, Normanna North, Normanna Deep,
Pangaea, French Town, East Wharton, Montague Legacy, SW Redfish Reef, East
Moss Lake/LNG, and Denali offerings.

The South Bayou Crock Chene Offering'

The South Bayou Crook Chene offering was dated July 10, 2008. From at least

August 2008 until January 2009, Pinnacle and Alfaro offered and sold the South

12



33.

Bayou Crook Chene offering to investors. Alfaro prepared an investment summary
and provfded it to all investors with the South Bayou Crook Chene offering materials.
The investment summary was copied verbatim from a report Alfaro received from the
operator — with the exception of one sentence. The first page of Aifaro’s executive
summary and the report provided by the operator stated: “Cumulative production. . .
has been in excess of 12.5MMBO + 49 BCFG. At least two wells are still producing
from this field, the Kerr McGee B-3 and the Hilcorp 4-B. The B-1 may also be
producing.” However, Alfaro deleted the next sentence stating: “A#l currently
producing wells are very marginal.” (emphasis added). This would have been
material information to investors. Pinnacle and Alfaro never informed investors of
Alfaro’s alteration of the report or of the deleted information.

The Pangaea Offering

The Pangaea offering was dated March &, 2010. Pinnacle and Alfaro offered and sold
the Pangaea offering to investors from at least March 2010 to September 2010. The
Pangaea offering document provided to all investors discusses Alfaro and Alfaro Oil
and Gas’ management experience. The offering document states: “As of 2006 Mr.
Alfaro has served as a corporate officer of Primera Energy Partners, LLC. In that
capacity he has had success in the following prior activities: . . .” The offering
document then details a number of previous offerings. The first offering listed is
South Brushy Creek. Alfaro misrepresented that South Brushy Creek made “cash
distribution to partners” of $14,287,436.46. This number is grossly inflated from the

actual figure of less than $1.5 miilion. This material misrepresentation made it

13
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35,

appear as if Alfaro’s previous offering had been exponentially more profitable than it
really was.

The first four offerings detailed in the management section of the Pangaea offering
documents were sorted by their “cash distribution to partners.” The South Brushy
Creek offering was listed as the highest cash distribution to partners, at over $14
million which, as stated previously, was grossly inflated. The second highest cash
distribution to partners was less than $450,000, and the third highest was less than
$250,000. None of the other offerings listed cash distributions to partners of over
$200,000. Alfaro continued the Pangaea offering without correcting this
misrepresentation even after this error was brought to his attention.

The Victoria Secret offering was dated Janunary 5, 2009. Pinnacle and Alfaro offered
and sold Victoria Secret to investors from at least January 2009 to July 2009. Each
unit offered and sold to investors represented a .41% working interest in thé venture.
The investment summary included with the offering materials and extensively utilized
during sales calls with all investors contained projected natural gas reserves of
$630,000,000, estimated gross returns of $1,890,000 to $2,310,000 (for each
investor’s .41% working interest), and estimated monthly cash flow of $6,300 to
$12,600 (for each investor’s .41% working interest) based on natural gas prices of
$7.00 per MCF. (MCF is the abbreviation for one thousand cubic feet, one of the
standard units of measurement for natural gas.) Pinnacle and Alfaro had no basis for
predicting that the wellhead price for natural gas was $7.00 per MCF when Victoria

Secret was offered by Pinnacle and Alfaro to investors. According to the U.S. Energy

14



Information Administration, the wellhead price for natural gas was $5.15/MCF in

January 2009, $4.19/MCF in February 2009, $3.72/MCF in March 2009, $3.43/MCF

in April 2009, $3.45/MCF in May 2009, $3.45/MCF in June 2009, and $3.43/MCF in

July 2009. Alfaro inflating the projected natural gas price caused the potential natural

gas reserves, estimated gross retumns, and estimated monthly cash flow to increase

dramatically. The chart below illustrates the magnitude of Pinnacle and Alfaro’s

misrepresentations:
Potential Estimated Gross Estimated Monthly
Natur G s prMCy | N Ga | Rerlpr 1% |G e 415
$7.00 (Alfaro’s number) $630,000,000 | $1,890,000 to $2,310,000 | $6,300 to $12,600
$5.15 (January actual number) $463,500,000 | $1,390,500 to $1,699,500 $4,635 to $9,270
$4.19 (February actual number) | $337,100,000 | $1,131,300 to $1,382,700 $3,772 to $7,542
$3.45 (May/June actual number) | $310,500,000 | $931,500 to $1,138,500 $3,10510 36,210

Notwithstanding the fact that natural gas prices may fluctuate, the projected price

conveyed by Pinnacle and Alfaro was unreasonable and materially misrepresented

projected reserves, estimated gross returns, and estimated monthly cash flow.

36. In June and July 2009, Alifaro sent correspendence to investors claiming that Victoria

Secret’s operator “required special equipment” and was waiting for arig. Alfaro also

stated that drilling should occur in the next 45 to 60 days. At a time when natural gas

prices were below $3.50/MCF, Alfaro continued to make his projections to investors

with calculations based on a price of $7.00/MCF: “We are extremely excited about

this prospect which is targeting reserves in excess of $630,000,000.00 and should

reach a total depth of IS,OOO’.” At the time Alfaro sent this correspondence, targeted

reserves were less than $315,000,000.
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The SW Redfish Reef Offering

37.

38.

The SW Redfisti Reef offering was dated November 16, 2009. Pinnacle and Alfaro
offered and sold the SW Redfish Reef offering from December 9, 2009 to March 2,
2010. According to their SW Redfish Reef blotter, Pinnacle and Alfaro collected at
least $779, 027 from investors — including almost $120,000 for drilling and testing
and completion costs that were not owed.

On September 9, 2009 Alfarc Oil and Gas executed a participation agreement and
acquired a 10% working interest in the SW Redfish Reef project. Attached to the
participation agreement was an authorization for expenditure (“AFE”) dated August

A, 2009. Alfaro approved the AFE with his signature on September 22, 2009. The

AFE detailed Alfaro’s total drilling, completion, and equipment costs as $604,990.10.

Despite receiving the authorization for expenditure and signing a contract confirming
these amounts prior to the SW Redfish Reef offering, Alfaro and Pinnacle never

disclosed these figures to any of their investors.

39. The November 16, 2009 SW Redfish Reef offering offered 25 joint venture interests

for $2,297,000. Alfaro purchased the project for $90,000, repre;enting its share of
the 1::rospect development costs. According to the operator, only 29.5% of the SW
Redfish prospect has been sold, and the project has very little current interest or
value. As a result, the operator has offered to refund participation costs to Aifaro and
the other partners upon request. Alfaro has failed to inform investors that the projeﬁt
was never more than 30% sold, and that the operator offered a complete refund for

any partner in the project.
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The Normanna Deep Offering

40. The Normanna Deep offering was dated February 10, 2009. Pinnacle and Alfaro
offered and sold the Normanna Deep offering to investors from at least February
2009 to May 2009. The investment summary included with the offering materials
and extensively utilized during sales calls with all investors contained projected
natural gas reserves of $350,000,000, estimated gross returns of $1,050,000 to
$2,100,000 (for each investor’s .41% working interest), and estimated monthly cash
flow of $6,300 to $9,450 (for each investor’s .41% working interest) based on natural
gas prices of $7.00 per MCF. Pinnacle and Alfaro had no basis for predicting that ihe
wellhead price for natural gas was $7.00 per MCF when Normanna Deep was offered
by Pinnacle and Alfaro to investors. According to the U.S. Energy Information
Administration, the wellhead price for natural gas was $4.19/MCF in February 2009,
$3.72/MCF in March 2009, $3.43/MCF in April 2009, and $3.45/MCF in May 2009,

The chart below illustrates the magnitude of these misrepresentations:

Potential Estimated Gross Estimated Monthly
Natural Gas Price per MCF Natural Gas Retun.ls/pf:r A41% Cash F!ow{per A1%
‘ Reserves working interest working interest
$7.00 (Alfaro’s number) $350,000,000 | $1,050,000 to $2,100,000 $6,300 to $9,450

$4.19 (February actual number) | $209,500,000 | $628,500 to $1,257,000 | $3,771 to $5,656.50

$3.45 (May/June actual number) | $172,500,000 | $517,500 to $1,035,000 | $3,105 to $4,657.50

Notwithstanding the fact that natural gas prices may fluctuate, the projected price
conveyed by Pinnacle and Alfaro was unreasonable and materially misrepresented

projected reserves, estimated gross returns, and estitated monthly cash flow.

17




41.

42.

43.

The Normanna North Offering

The Normanna North offering was dated December 9, 2009. From at least December
2009 until May 2010, Pinnacle and Alfaro offered and sold the Normanna Notth
offering to investors. Although Alfaro utilized a natural gas price of $5.00 per MCF
- rather than the inflated $7.00/MCF he had utilized in the Normanna Deep and
Victoria Secret offerings, for example — Alfaro prepared an investment summary
provided to all investors that contained material misrepresentations and omissions.
Specifically, he provided maps to all investors detailing over ten producing wells near
the proposed drilling site. The maps highlighted the producing wells and noted their
production quantities; however, the maps failed to disclose that there were also ovér
ten wells that were dry, plugged, and abandonled near the proposed drilling site. This
information was readily available to Alfaro and was not provided to investors.

The Normanna North offering sought to raise $2,302,370. According to their
Normanna North blotter, Pinnacle and Alfaro offered and sold Normanna North from
December 16, 2009 to April 7, 2010, when an investor was transferred from the
Victoria Secret offering.

Alfaro entered into a joint operating agreement with Abraxas Petroleum Corporation
on April 22, 2009. The terms of the joint operating agreement were “a third fora
quarter.” This is an industry standard that provides a participant with a 33.33%
working interest to casing point, and a 25% working interest (that also provides 25%
of revenue) after casing point. Casing point is the point at which a well has been
drilled to the desired depth and the owners must decide whether or not to complete

and prepare the well for production. A working interest is the rights to mineral

18



interests granted in an oil and gas lease providing the right to work on the leased
property to search, develop, and produce oil and gas (and the obligation to pay all '
costs). Essentially, the terms require a participant to pay 33.33% of all costs to casing
point in order to receive 25% of the project’s return. Pinnacle and Alfaro never

disclosed the terms of the joint operating agreement to their investors.

44. On December 8, 2009, one day before the offering, Abraxas provided Alfaro with an

43,

AFE showing $485,500 as Alfaro’s 33.33% proportionate share of drilling costs. The
AFE also detailed completion costs. Despite receiving the autho.rization for
expenditure and signing a contract confirming these amounts prior to the Normanna
North offering, Alfaro and Pinnacle never disclosed these figures to any of their
investors.

The French Town Offering

The offering document for French Town 2-H is dated July 23, 2010. Pinnacle and
Alfaro began selling the investment in early August 2010, The participation
agreement between Alfaro Oil & Gas and Gulftex/Frenchtown Acres is dated
“September __, 2010.” According to Alfaro Oil and Gas’ website, the French Town
2-H well was drilled to total depth on January 7, 2010. As this well was already
drilled over six months before the offering document, there was no need to drill a
well; however, the offering document provided by Pinnacle and Alfaro to investors
incorrectly stated that their investment would be used to acquire, drill, and complete a

well.
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46. Pinnacle and Alfaro also failed to disclose to French Town investors that only $1.4
million of the $2.1 raised for this project would be sent to the operator, as the costs
were already known for this well that had already been drilled.

47. Alfaro and Pinnacle provided every French Town investor with an investment
summary. The investment summary included with the offering materials and
extensively utilized during sales calls with all investors contained projected estimated
gross returns of $787,500 to $967,500 (for each investor’s 1,34% working interest),
and estimated monthly cash flow of $4,050 to $6,750 (for each investor’s 1.34%
working interest) based on projected daily gas production of 3,000/MCF to
5,000/MCF. The investment summary contained grossly inflated projected daily gas -
production numbers. Pinnacle and Alfaro had no basis for predicting that the daily
gas production would be 3,000/MCF to 5,000/MCF when French Town was offered
by Pinnacle and Alfaro to investors. In fact, Alfaro Oil and Gas’ lead geologist for
the French Town offering had previously informed Alfaro that he expected initial-
production of 1,000/MCF to 1,500/MCF per day, dropping to about 500/MCF to
600/MCF per day in six to eight months, and then leveling out at 350/MCF to
450/MCF per day after =‘1 year. Pinnacle and Alfaro never provided any French Town
investors with the estimates provided by the lead geologist. |

48. Despite the fact that his “geophysicist stamp” was included and he was listed as the
“lead geologist” in the French Town offering materials, Alfaro Oil and Gas’ lead
geologist was unaware that Alfaro had unilaterally increased the daily gas production
projection for the French Town offering to 3,000/MCF to 5,000/MCF per day. When

confronted with the offering materials provided by Pinnacle and Alfaro to investors,
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the lead geologist testified under oath that he was previously unaware that these
numbers had been provided to investors, and that he was upset that his name was
associated with the inflated numbers provided by Alfaro and Pinnacle to investors.
The French Town offering materials also included a “senior geologist™ for the project.
Alfaro Qil and Gas’ senior geologist was also unaware that Alfaro had unilaterally
increased the daily gas production projection for the French Town offering to
3,000/MCF to 5,000/MCF. The senior geologist had also previously informed Alfaro
that he expected initial production of 1,000/MCF to 1,500/MCF per day. When
confronted with the offering materials provided by Pinnacle and Alfaro to investors,
the senior geologist testified under oath that the daily production numbers provided
by Pinnacle and Alfaro to investors were not attainable.

Alfaro and Pinnacle provided investors with initial production information for eight
similar producing gas wells near the French Town well; however, Alfaro and
Pinnacle failed to disclose that the actual production for all eight of these wells was
substantially less than the projections contained in the French Town investment
summary. Alfaro and Pinnacle’s projected daily gas production numbers were
3,000/MCF to 5,000/MCF. If any of the eight similar wells ever had actual daily gas
production that exceeded 3,000/MCF - that level of production was extremely short-
lived. Within ten months, none of the eight similar wells was producing over
1,000/MCF per day, and the daily production from all of these wells continued to
decline. The lowest daily production value provided by Alfaro and Pinnacle was
significantly higher than that of any of the eight similar producing wells. The actual

production numbers for the eight similar wells were hundreds of percent less than the
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projected production numbers. As a result, Pinnacle and Alfaro materially
misrepresented projected daily production, estimated gross returns, and estimated
monthly cash flow for the French Town offering.

The East Wharton Offering

The East Wharton offering was dated October 26, 2009. By December 8§, 2009,
Alfaro had reached the maximum 15 units and $1,183,200 detailed in the offering;
however, Pinnacle and Alfaro continued to add investors and oversell the offering.
Alfaro’s drilling costs for the well were $658,272 for a 16% working interest. His
completion costs were estimated to be $160,000.

The East Wharton well was drilled in January 2010, and the operator sent completion
ballots out to all industry partners. Afier a review of the preliminary well tests, one
partner elected not to complete the well based on data related to the well’s potential
production. This required the departing partner to forfeit all of the funds it had paid
for drilling and testing costs as well as any future interest in the well. On February
23, 2010, Alfaro elected to not only complete the well, but also to purchase the
working interest of the non-consenting partner. This allowed Alfaro to obtain an
additional 5% working interest while only paying for the completion costs associated
with the interest. Pinnacle and Alfaro never disclosed to any investor that the
industry partner had abandoned the project because it did not like the data related to
the well’s potential production, or that the units being sold were acquired solely by
paying completion costs because the industry partner was unwilling to pay

completion costs after analyzing data related to the well’s potential production.
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56.

After February 2\3, 2010, Alfaro sold interests in the East Wharton offering to an
additional nine investors using the same non-amended private placement
memorandurm, resulting in a total of 33.0662 units being sold (rather than the 15 unit
maximum listed in the offering materials) and a total investment of $1,886,76:l (rather
than the $1,183,200 listed in the offering materials).

There are numerous material misstatements in the offering document, including the
location of the well, the well’s specifications, and the turnkey cost to investors.

When confronted with these facially inaccurate items in the offering materials, Alfaro
admitted to the staff that the East Wharton offering materials contained numerous
false and inaccurate statements.

As recently as September 16, 2010, Alfaro sold additional units in East Wharton to
two Victoria Secret investors, as a means to transfer the interests of the Victoria
Secret investors from the undrilled project.

Alfaro’s estimated dry hole drilling costs for the well were $658,272 for a 16%

working interest. His completion costs were estimated to be $160,000. Despite

receiving the authorization for expenditure and signing a contract confirming these

. amounts prior to the East Wharton offering, Alfaro and Pinnacle never disclosed

57.

these figures to any of their investors.

On February 20, 2010, after the well tests were analyzed and the industry partner
elected to abandon its interest in the project, the operator sent e-mails to Alfaro and
all other partners regarding the “East Wharton non-consent situation.” The opefator’s
e-mail to Alfaro and all other partners contained revised reserve estimates for the

project of 3 BCF of gas and 200,000 barrels of 0il. Alfaro failed to provide the
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revised reserves estimates to current or potential East Wharton investors. Instead, he
continued offering the East Wharton project to new investors and to Victoria Secret
transferees until February 2011 with projected reserves of 20 BCF of gas and
1,000,000 barrels of oil.

58. After February 20, 2010, Pinnacle and Alfaro sold interests in the East Wharton
offering to numerous additionai investors using the same non-amended private
placement memorandum, and Respondents received a total investment of over $1.8
million (rather than the $1,183,200 listed in the offering materials). At least three of
these investors were transferred by Pinnacle and Alfaro from the Victoria Secret
offering to the East Wharton offering. None of Pinnacle and Alfaro’s East Wharton
investors was provided with the revised reserves estimates sent by the operator or
information related to the non-consenting partner.

59. On April 26, 2011, Alfaro informed investors that the East Wharton well had failed.
As aresult, the project was terminated.

The Montague Legacy Offering

60. Pinnacle and Alfaro have only offered and sold one new offering in 2011, Montague
Legacy. The Montague Legacy offering is dated November 1, 2010, and the offering
documents feature misrepresentations and omissions that are similar to those made in
previous offerings. It is a turnkey offering to raise $4,943,840. On November 11,
2010, Pinnacle and Alfaro sold three units ($65,000 initial subscription and $269,000
total commitment). Between November 11 and November 23, 2010, Alfaro and
Pinnacle sold an additional 7.75 units to six customers resulting in an additional

$146,623.50 in payments and a $696,632 total commitment,
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As diSCQSSed in the previous paragraph, Alfaro and Pinnacle made their first sale of
the Montague Legacy offering on November 11, 2010. On November 12, 2010, the
staff discovered a negative balance reflected in Alfaro Oil and Gas® general ledger
cash account and discussed it with the accountant shared by Alfaro Oil and Gas,
Pinnacle, and Alfaro. According to the accountant, escrow was broken in the
Montague Legacy offering and investors’ funds were immediately transferred By
Alfaro from the offering’s account to Alfaro Oil and Gas’ bank account. As a result
of this transfer, the negative balance in Alfaro Qil and Gas’ bank account was
covered by utilizing investor funds from the Montague Legacy offering the day after
they were received. |

Alfaro informed the staff that he is selling and intends to keep selling the Montague
Legacy offering to investors, and the funds raised from existing and new investors
will be forwarded to him, the funds will be placed in the offering’s operating account,
and Alfaro is then entitled to use these investor funds for any business or personal
expense Alfaro deems appropriate.

The maps in the Montague Legacy offering materials reference nearby wells
producing over 100 BOPD (barrels of oil per day); however, the wells referenced are
more than two miles away and some are more than nine miles away. However,
nearby wells, not identified in the offering materials, have verifiable production of
less than one BOPD, and within a half-mile radius of the proposed well location there
are two plugged wells and one dry hole. Despite the fact that information concerning
all of these nearby wells was readily available to Alfaro and Pinnacle, this material

information was not disclosed to investors in the offering materials.
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65.

66.

The Montague Legacy offering documents also reference a nearby well that had been
drilled but had not reported any verifiable production at the time of the offering;
however, tﬁe offering materials list the well’s initial production as 800 BOPD and
averaging 600 BOPD. When the Staff contacted the operator regarding this well, it
was informed that the numbers listed in the Montague Legacy offering documents for
the well were inftated. This was confirmed by a recent Texas Railroad Commission

filing related to the well.

Alfare Oil and Gas was Insolvent

The only new private placement offering sold by Pinnacle and Alfaro from late 2010
until they were suspended on March 8, 2011 was the Montague Legacy offering. The
Montague Legacy offering was also Pinnacle and Alf;ro’s primary source of revenue
to fund unrelated business expenses and Alfaro’s personal expenses. Pinnacle and
Alfaro failed to inform Montague Legacy investors that Alfaro Oil and Gas was
insolvent. This omission was especially material given that (1) Montague Legacy
investors were purchasing a turnkey contract requiring Alfaro Oil and Gas to pay the
project’s drilling and completion costs, (2) Alfaro Oil and Gas’ failure to timely pa.y
the well’s operator for drilling and completion costs could result in Montague Legacy
investors’ distributions being withheld to cover unpaid costs, and (3) Alfaro’s failure
to pay outstanding debts could lead to rescission of Alfare’s rights (that he sold to
investors).

Pursuant to the January TCDO, Pinnacle and Alfaro agreed: “Additionally, pursuant
to the parties’ agreement, the Hearing Panel ORDERS Respondents‘to cause Alfaro

to file with FINRA sufficient financials supervised by a certified public accountant,
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not unacceptable to FINRA, that demonstrate that Alfaro is solvent and can meet its
current obligations.” On February 21, 2011, Respondents provided financial
statements that (1) were not supervised by a certified public accountant, (2) were
replete with inaccuracies, and (3) indicated that Alfaro Oil and Gas was insolvent and -
incapable of meeting its current obligations.

67. On February 21, 2011, Respondents provided a transmittal letter from a certified
public accountant that stated: “Please find enclosed a copy of the current Alfaro Oil
and Gas, LLC’s unaudited financials which have been prei)ared by the company in
accordance with Geﬁerally Accepted Accounting Principles, GAAP. These financials
reflect the current financial status of Alfaro Qil and Gas, LLC and the results of their
operations.” On February 22, 201 1, the staff contacted the certified public accountant
who stated that he (1) did not supervise the financials, (2) did not have anything to do
with prepating the financials, (3) never reviewed the general ledger, and (4) never
reviewed any supporting documentation related to the financials.

68. The balance sheet provided to FINRA listed accounts payable of $402,046.35 and
checking/savings of $35,135.57. The largest “asset” listed was “Interco Due to From
Primera” classified as a contra liability of $2,081,546. Without this entry alone,
Alfaro Oil and Gas had a negative value of more than $1 million.

69. The certified public accountant who provided the financials informed FINRA that he
never sawAany supporting documentation related to the “Interco Due to From
Primera” entry. Primera is owned entirely by Respondent Alfaro. When confronfed
with the “Interco Due to From Primera™ on August 26, 2010, Respondent Alfaro

testified:
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Q: How much money does Primera have at this point?
A: Last time I looked, not very much. We have moved a lot out of it.

Q: You said you've been moving money out of Primera. Where have you been
moving that money to?

A: Well, Alfaro assumed a lot of liability of Primera. You know, Primera has been
phased out, so to speak. We’re not using it. So it didn’t have a lot of money to begin
with. We haven’t been moving money out of it aggressively or anything. We just
haven’t had any money. We have not raised a deal on Primera since Alfaro and
Pinnacle. But it’s had expenses obviously, so it’s just been -

Q: Does Primera have any way to pay back that $1.9 million?

A: Let me make sure that $1.9 million is accurate. But, no, that can’t be accurate,

Q: To your knowledge there are not significant assets in Primera’s accounts? .
A: There’s not

Primera has no meaningful operations, revenues, or ability to pay $2 million. Asa
resuit, this entry is improper and Alfaro Oil and Gas is insolvent.

The balance sheet provided to FINRA also improperly listed two assets. The first is
“Joint Venture Project Deposits” of $951,559. The only information contained in the
transaction detail shows that this number was created by a journal entry on December
31, 2008. No other information was provided to substantiate this purported asset.
“A/R Other” of $347,820.89 is the second largest asset lisied. The transacticn detail
shows that the accounts receivable are largely related party loans. The firm has failed
to provide any supporting documentation that indicates that these assets exist or are
collectable. Without these two assets, Alfaro Oil and Gas’ own financial statements
indicate that it had assets of less than $85,000.

Pinnacle and Alfaro have also provided offering materials and made oral

representations to hundreds of investors that violate Section 10(b) of the Securities
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Exchange Act of 1934, SEC Rule 10b-5 promulgated thereunder, and FINRA Rule
2020. Specifically, the January 25, 2011 Montague Legacy offering materials stated:

With the newest technology, the completion of the Montague

Legacy is anticipated to be every bit as successful as the offset

Barnett Shell well due east, drilled and completed by Braden

Exploration in July 2010, named the Rater “A” Unit #1H. Ina

recent conversation between Giant Resources and Braden

concerning the well, they reported that the well IP’d over 800

Bopd and was producing approximately 600 Bopd as of July 11,
2010.

However, the offering materials and oral representations to investors failed to disclose
that the November 2010 production numbers for the Braden well showed production
of less than 250 Bopd. These numbers were filed by Braden with the Texas Railroad
Commission and were known by Pinnacle and Alfaro.

73. The Montague Legacy offering materials also failed to disclose that Pinnacle and
Alfaro received a Wells Notice from the Securities and Exchange Commission citing
securities fraud in December 2010. Pinnacle and Alfarc also failed to disclose
information related to the Securities and Exchange Commission’s Wells Notice and
the Texas State Securities Board’s Cease and Desist Order and upcoming related
hearing when relevant inquiries were posed by investors on tape-recorded
conversations with Alfaro.

74. The Montague Legacy offering @atedds also state: “EOG reports on their website
that they have many wells that come in making up to 1800 Bopd. With time, a slow
decline is anticipated to a steady production rate average of 200+ Bopd and a slight
increase in gas production of upwards of 1 Mmcﬁ:ﬁ has been reported.” However,

the offering materials fail to disclose that (a) EOG only lists one well with initial
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production of 1800 Bopd; (b} EOG lists the well as “EOG’s best well to date in the
Barnett Combo”; and (c) that the “slow decline” occurred in a matter of months.
Pinnacle and Alfaro have also made oral representations to investors regarding an
EOG well ten miles away that had come in making 1800 Bopd; however, the oral
representations to investors fail to disclose that the well is actually more than 15 miles
away, never produced 1800 Bopd, a rapid decline in production occurred in three
months, and that the November 2010 production numbers for the EOG well showed
production of less than 250 Bopd. These numbers were filed with the Texas Railroad
Commission and were known by Pinnacle and Alfaro. Pinnacle and Alfaro have also
engaged in high pressure sales tactics involving false statements regarding the
number of units sold and available in the Montague Legacy offering. The
misstatements in these recorded conversations directly contradict the firm’s jnﬁchase
and sales blotters and the Montague Legacy offering materials. |

The Denali Offering

The Denali offering was dated May 13, 2010. Pinnacle and Alfaro offered and sold
Denali to-investors from June 1, 2010 to October 27, 2010, including four Victoria
Secret transferees. According to the Denali blotter, Pinnacle and Alfaro received over
$1.4 million from investors.

Alfaro received an executive summary from Jordan Oil Company, Inc. detailing the
terms of the project. The terms were “a third for a quarter.” This is an industry
standard that provides a participant with a 33.33% working interest to casing point,
and a 25% working interest (that also provides 25% of revenue) after casing point.

Casing point is the point at which a well has been drilled to the desired depth and the
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owners must decide whether or not to complete and prepare the well for production.
A working interest is the rights to mineral interests granted in an oil and gas lease

granting the right to work on the leased property to search, develop, and produce oil

and gas (and the obligation to pay all costs). Essentially, the terms require a

participant to pay 33.33% of all costs to casing point in order to receive 25% of the
project’s return. Pinnacle and Alfaro never disclosed the terms of the executive
summary to their investors.

A letter agreement dated May 24, 2010 outlined the tenﬂs of Alfaro’s proposed
participation in the Denali project. The letter agreement provided “ALFARO shall
not sell, transfer, or assign any of its interest without the prior written consent of
Jordan, which will not be unreasonably withheld.” The letter agreement also
contained an AFE indicating that Alfaro’s total well cost was $703,422.05. Despite
the fact that it possessed the agreement and AFE at least a week before a.ﬁy sale was
made, Pinnacle and Alfaro never disclosed that they were not permitted to re-sell the
project. Pinnacle and Alfaro also failed to disclose the AFE’s existence or its terms to
their investors.

Shortly after the letter agreement was signed, Alfaro’s boiler room cold-called a
Louisiana investor and pitched the Denali offering on the initial call. The potential
investor was familiar with Jordan, and he contacted Jordan to inquire about the Denali
offering. Until that time, Jordan was unaware that Pinnacle and Alfaro were re-
selling the.Denali project. On June 3, 2010, Jordan’s counsel sent an e-mail to Alfaro

informing him that:
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e the sales brochure utilized by Alfaro and Pinnacle was not authorized by
Jordan Oil and contained both inaccurate information and information that
they were not allowed to publish;

Jordan refused to consent to the sale, transfer, or assignment of any interest;
the offer under the letter agreement was withdrawn; and
the letter agreement was null and void.

On June 7, 2010, Jordan’s counsel sent Alfaro Oil and Gas a letter informing it that
Alfaro failed to timely pay the $890,422 for the Denali project by June 4, 2010, and
that it owed $90,000 and was over 100 days past due on East Moss Lake/LNG —a
previous project with Jordan. The letter also ;dmonished Alfaro for the unauthorized
re-sale of the project :':md false or unauthorized statements contained in sales
materials.

On June 16, 2010, Jordan’s counsel informed Alfaro that: “As of now, there is no
contract between Jordan Oil and Alfaro, The deadline has passed without Alfaro Oil
timely paying the agreed-upon price. Moreover, unbeknownst to Jordan Oil, Alfaro’s
solicitation sales brochure contained misstatements and statements Alfaro was not
authorized to make.”

Pinnacle and Alfaro never informed any of their investors or potential investors that

"they owed Jordan significant sums, that Jordan had withdrawn its offer under the

letter agreement, and that Jordan claimed that the letter agreement was null and void.
Instead they aggressively offered and sold the Denali offering. In June and July 2010
alone, Pinnacle and Alfaro received over $1 million from approximately 4¢ investors
located throughout the United States.

East Moss Lake/LNG

The East Moss Lake/LNG offering was dated April 13, 2009. Pinnacle and Alfaro

offered and sold the East Moss Lake/LNG offering from May 7, 2009 to October 16,
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2009. According to the East Moss Lake/LLNG blotter, Pinnacle and‘ Alfaro received
over $1.8 million from investors. .

84. In 2008, Pinnacle and Alfaro received an East Moss Lake prospect summary from
Alfaro’s lead geologist. Alfaro’s lead geologist recommended that Alfaro not pursue
the East Moss Lake project based on a number of concerns. He noted that the
location had alreadsr made almost 9 BCF from offset wells, and that the location
should be depleted by two previous Conoco wells. Alfaro’s lead geologis;t explained
that he would not recommend the project, noting: “Might payout ¥ of cost. How
much could be left in gas reservoirs after 9 BCF concerns me. Also, how long would
it take to get it out economically?”

85. Pinnacle agd Alfaro never informed any investor that their lead geologist
recommended they not pursue the East Moss Lake project. Pinnacle and Alfaro also
failed to inform any investor of the serious concerns raised by Alfara’s lead geologist.

86. Alfaro received an executive summary from Jordan detailing the terms of the project.
The terms were “a third for a quarter.” This is an industry standard that provides a
participant with a 33.33% working interest to casing point, and a 25% working
interest (that also provides 25% of revenue) after casing point. Casing point is the
point at which a well has been drilled to the desired depth and the owners must decide |
whether or not to complete and prepare the well for production. A working interest is
the rights to mineral interests granted in an oil and gas lease granting the right to work
on the leased property to search, develop, and produce oil and gas (and the obligation

to pay all costs). Essentially, the terms require a participant to pay 33.33% of all
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costs to casing point in order to receive 25% of the project’s return. Pinnacle and
Alfaro never disclosed the terms of the executive summary to their investors.

By January 2011, Alfaro owed Jordan $549,625.81. As of January 17, 2011, Jordan
was withholding distribution checks on East Moss Lake/LNG based on Alfaro’s
failure to pay outstanding balances on the Denali and East Moss Lake/LNG projects.
Alfaro agreed to pay the full balance owed by February 10, 2011, However, from
Janmary 2011 to the present, Alfaro has only made one $10,000 payment pursuant to
the payment plan.

Based on Alfaro’s failure to make payments, Jordan recently filed suit against Alfaro
Oil and Gas and Alfaro, and it is applying revenue (belonging to Alfaro’s investors)
to Alfaro’s outstanding balance. Jordan is also secking almost $500,000 and
rescission of Alfaro’s rights (sold to investors) in the Denali, East Moss Lake, and

LNG projects.

Pinnacle, Alfaro. and Alfaro’s Entities Improperly Utilized a “Professional
Geoscientist” Stamp with the Offerings

In the Victoria Secret, Normanna Deep, Normanna North, Pangaea, French Town,

'East Wharton, Montague Legacy, SW Redfish Reef, East Moss Lake/LNG, and

Denali offerings, Alfaro affixed a “Professional Geoscientist” seal of a geoscientist
whose license had expired, in the executive summary of each offering that Pinnacle
and Alfaro provided to potential investors. The Texas Geoscience Practice Act states
that this seal should be used on reports prepared or supervised by a licensed
geoscientist. Tex. Occ. Code Ann. § 1002. However, the well operator from whom
Alfaro Oil and Gas purchased minority interests, rather than the individual whose

stamp appears on investments offered by Pinnacle and Alfaro, provided the reports.
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In addition, the geoscientist whose stamp was utilized in all offerings offered and sold

by Pinnacle and Alfaro in 2009 and 2010 was no longer licensed in the State of
Texas. Pinnacle, Alfaro, and his related entities utilized this expired stamp in their

2009 and 2010 offerings.

90. When confronted with the use of his stamp, Alfare Oil and Gas’ “lead geologist”

91.

92.

93.

testified under oath that he was unaware that Alfaro and Pinnacle utilized his stamp
without his knowledge, authorization, or consent for many of the private placement
offerings prior to the Montague Legacy offering. |
As a result of the foregoing conduct, Respondents Pinnacle and Alfaro willfully
violated Section 10(b) of the Securities Exchange Act of 1934, Rule 10b-5
thereunder, NASD Rules 2110 and 2120, and FINRA Rules 2010 and 2020. The
conduct occurring between August 2008 and December 14, 2008 violated NASD
Rules 2110 énd 2120, and the conduct occurring between December 15, 2008 and
March 2011 violated FINRA Rules 2010 and 2020.

SECOND CAUSES OF ACTION

Misuse of Customer Funds
- NASD Conduct Rule 2330 and FINRA Rules 2150 and 2010, against Alfaro
The Deﬁartment realleges and incorporates by reference paragraphs 1 ﬂﬁough 91
above.
The “investment summary” proﬁded by Pinnacle and Alfaro to investors in the
Victoria Secret and Normanna Deep offerings detailed a “payment schedule” with
three installments: (1) first installment (subscription), (2) second installment

{(drilling, testing and pipe), and (3) third installment (completion). Alfaro Oil and Gas
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served as the Managing Venturer of the joint ventures, and it also served as the joint
ventures’ drilling contractor.

The Victoria Secret Offering

The Victoria Secret offering raised approximately $1.5 million; however, the well has
never been drilled. Alfaro removed almost $1 miltion of investor funds for his
personal and business use. As of August 16, 2010, 21 investors remained in the
Victoria Secret offering, representing more than $973,000 in investor funds. As of
July 31, 2010, the bank accounts associated with this offering contained
approximately $40,000. Numerous investors provided Pinnacle and Alfaro with their
money based on Alfaro’s request for their funds for “drilling and testing” the Victoria
Secret well. Alfaro never informed investors that their funds were not utilized for
drilling and testing the Victoria Secret well — or that he had spent almost all of their
funds for unrelated business and personal purposes.

The joint operating agreement for this offering indicated that Alfaro Oil. and Gas
would be required to pay at least $895,740 to drill this well. Alfaro admitted to
FINRA staff that the only way he could meet his financial obligations to drill the
Victoria Secret well — and pay for any obligations pursuant to his numerous turnkey
agreements with investors - would be to raise additional funds from investors or tap
his personal resources. |
Responding to investors’ concems about delays in the Victoria Secret joint venture,
Alfaro represented that he would process refunds. Because he had already extracted
funds for his own use and benefit, Alfaro could not promptly process the refunds as

had been promised. Following Alfaro’s depletion of the Victoria Secret funds, Alfaro
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Oil and Gas sent a demand letter withdrawing its commitment to the Victoria Secret
project. This eliminated the potential drilling obligation for which Alfaro Oil and Gas
lacked sufficient funds. In a further effort to avoid refunding investors’ funds and to
retain Alfaro Qil and Gas’ grossly inflated “drilling costs,” Alfaro contacted investors
and persuaded them to transfer their interests in Victonia Secrc‘; to other projects in
lieu of receiving a refund. Alfaro transferred many of the Victoria Secret investors
into other fraudulent offerings that were oversubscribed and contained material
misrepresentations or omissions. Pinnacle and Alfaro have received investor funds
related to these fraudulent offerings. Alfaro contends that he is entitled to dissipate
these investor funds for any business or personal purpose.
The Normanna Deep Offering |

97. The Normanna Deep offering was dated February 10, 2009. Pinnacle and AIfaro
started receiving funds from Normanna Deep investors in March 2609, and the
Normanna Deep escrow account received more than $500,000 in first instaliment
“subscription” funds from investors through May 2009 The well has never been
drilled; however, Alfaro removed over $500,000 of investor funds for his ﬁersonal
and business use.

98. The bank statements for the Normanna Deep escrow account reflect the following
activity:

o Deposits of $108,930 in March 2009;
Deposits of $376,125 in April 2009,

» Transfers of $300,000 to the Normanna Deep operating account and
$16,339.50 to Pinnacle in April 2009,

e Deposits of $38,880 in May 2009; and

» Transfers of $50,000 to the Normanna Deep operating account and
$56,418.75 to Pinnacle in May 2009,
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99, The Normanna Degp escrow account received no deposits in June or July 2009;
however, Alfaro transferred another $100,832 from the Normanna Deep escrow
account to the Normanna Deep operating account and Pinnacle during this time.
Every investor dollar that Alfaro transferred from the Normanna Deep escrow
account to the Normanna Deep operating account was transferred the same month —
and often the same day — to Alfaro Oil and Gas’ operating account. On July 31, 2009, |
the ending balance in Normanna t)eep ’s escrow account was $344.75. The balance in
the Normanna Deep operating account was never more than one cent from July 2,
2009 until December 31, 2009.

100.Before the end of 2009, Alfaro informed Normanna Deep investors that the operator
had determined that the Normanna Deep well would not be drilled. At this time,
Alfaro had already spent nearly all of the Normanna Deep investors’ funds. Alfaro
Oil and Gas’ financial situation was precarious as well. On December 28, 2009, the
general ledger of Alfaro Oil and Gas reflected that the company’s liabilities exceeded
its assets. On December 29, 2009, Alfaro’s accountant informed hirh that Alfaro Oil
and Gas needed $50,000 to pay for Normanna North expenses, and that it owed
approximately $75,000 in commissions to Pinnacle for Normanna North sales.

101.Beginning in late 2009, Alfaro contacted all 26 Normanna Deep investors and
convinced them to transfer their interests in Normanna Deep to the Normanna North
offering, He also requested that the Normanna Deep investors immediately provide a
second installment payment for the purpose of “drilling and testing” the Normanna
North offering. On December 29, 2009, the Normanna North general ledger reflected

that $281,005 was received to record transfers from Normanna Deep investors. The
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Normanna North general ledger reflects similar entries in 2010. Since Alfaro had
already spent the Normanna Deep investors’ funds, he utilized the “drilling and
testing” funds he requested and received from them to reimburse their Normanna
Deep investments that he had depleted. The highly inflated “drilling costs” charged
by Alfaro to the Normanna Deep investors enabled him to replenish the funds he had
dissipated and still have funds remaining to pay for the actual drilling costs.

The Normanna North Offering

102.As of December 28, 2010, Alfaro had received over $2.2 million from investors in
the Normanna Notth offering; however, only $751, 216.02 was sent to the well’s
operator ~ Abraxas Petroleum Corporation {“Abraxas”).

103.As of December 28, 2010, Alfaro retained $1,199,184.11, and $250,214.25 was paid
to Pinnacle. Alfaro and Pinnacle never disclosed the extent of the mark-up or these
retained funds to any of their investors. Despite taking and spending almost $1.45
millien from investors, A]f‘aro’s December 2010 accounting showed that he stiil owed
Abraxas $122,370.99 for the work it had already performed. Abraxas permitted
Alfaro to enter into a payment plan, and he has failed to make promised payments.

104.From January 2011 to the present, Alfaro never inf;nned Normanna North investors
that he had failed to pay Abraxas. Instead, Alfaro sent investors correspondence
requesting additional funds for the Normanna North project for “recompletion.”
From January 31, 2011 until February 15, 2011, Normanna North blotters provided
by Pinnacle and Alfaro indicate that an additional almost $35,000 has been collected

from Normanna North investors.
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105.None of the investors \-Nhﬂ contributed additional funds was informed that their
money was actually used to pay Alfaro’s outstanding debts owed to Abraxas, Alfaro’s
unr¢lated business expenses, and Alfaro’s personal expenses. The opera’tor has
indicated that it is currently withholding distribution payments for Normanna North
and offsetting them against Alfaro’s indebtedness. As a result of Alfaro’s conduct
and indebtedness, even if the Normanna Nerth well produces hydrocarbons and
income, the operator will retain any distributions to offset Alfaro’s indebtedness
instead of providing' them to Alfaro and his investors.

The East Wharton Offering

106.As of December 28, 2010, Alfaro had received $1,888,318.21 from investors in the
East Wharton offering; however, only $742,272 was sent to the well’s operator -
CICO Oil & Gas Company (“CICO”).

107.As of December 28, 2010, Alfaro retained $1,061,127.51, and the remaining
$63,662.89 was paid to Pinnacle. Alfaro and Pinnacle never disclosed the extent of
the mark-up or these retained funds to any of their investors. Despite taking and
spending over $1 million from investors for unrelated personal and business purposes,
Alfaro failed to pay the operator for the work performed and owed CICO at least
$148,433.42,

108.From December 2010 to the present, Alfaro never informed East Wharton invesfors
that he had failed to pay CICO. Instead, Alfaro sent investors correspondence
requesting additional funds for the East Wharton project to pursue “two other zones

up the hole that appear to be productive.” From December 17, 2010 until February
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17, 2010, East Wharton blotters provided by Pinnacle and Alfaro indicate that an
ac!ditiona] almost $100,000 has been collected from East Wharton investors.

109.None of the investors who contributed additional funds was informed that their
money was actually used to pay Alfaro’s outstanding debts owed to CICO, personal
expenses, and unrelated business expenses. In addition, Alfaro made the following
misrepresentations or omissions to East Wharton investors:

* “He doesn’t get a dime of the money” sent in for recompletion {when in fact
* the recompletion costs are marked-up by Alfaro and used to pay his past due

obligations to the operator); )

* Investors need to send in recompletion money quickly to avoid delays (when
the operator is already performing the work prior to payment);

¢ Failing to inform investors that the recompletion funds they are providing will
not be used for recompletion costs {but rather will be utilized to pay his past
due obligations to the operator); and

¢ Failing to inform investors that any return from the East Wharton offering will
be withheld by the operator until Alfaro’s past due obligations are fully met
and the recompletion costs are paid in full.

110.0n April 26, 2011, Alfaro informed investors that the East Whatton well had failed.
As a tesult, the project was terminated. Alfaro still owes a significant amount to the
project’s operator.
The SW Redfish Reef Offering

111.According to their SW Redfish Reef blotter, Pinnacle and Alfaro collected at least
£779, 027 from investors — including almost $120,000 for drilling and testing and
completion costs that were not owed. Despite the Janvary 2011 TCDO and repeated
8210 requests for information, Pinnacle and Alfaro have failed to account for SW
Redfish Reef investor funds. During his June 2011 testimony, Alfaro was unable to

articulate where these funds were or how much of the funds remained. At least one
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investor has requested Alfaro return his $155,526 investment, including almost

$100,000 in drilling and testing funds. Alfaro has refused.

The Denali Offering

112.Despite receiving significantly more funds from Denali investors than Jordan billed,
Alfaro failed to meet his obligations to the operator. By January 2011, Alfaro owed
over $500,000 to Jordan for the Denali project. Pinnacle and Alfaro failed to inform
any of their current or potential investors about this indebtedness. Instead, they
sought additional funds from Denali investors for “delay ;'ental payments” on the
project.

113.0n February 22, 2011 Alfaro wrote all investors requesting additional funds for
Denali delay rental payments. He also contacted many Denali investors by telephone
requesting additional funds. Alfaro failed to disclose that he owed over $500,000 to
Jordan at the time, had previously agreed to a payment plan, and had failed to make
payments pursuant to the payment plan.

114.As a result of the foregoing conduct, Respondent Alfaro violated NASD Rule 2330
and FINRA Rules 2150 and 2010. The conduct occurring between January 2009 and
December 14, 2009 violated NASD Rule 2330, and the conduct occurring between
December 15, 2009 and March 2011 violated FINRA Rule 2150,

THIRD CAUSE OF ACTION
Unregistered Offerings
Section 5 of the Securities Act of 1933, FINRA Rule 2010,
and NASD Rule 2110, against Pinnacle and Alfaro

115.The Department realleges and incorporates by reference paragraphs 1 through 114

above.

42



116.From August 23, 2008 to September 24, 2010, Pinnacle and Alfaro operated a boiler |

room where approximately ten registered representatives placed thousands of cold
calls every week to solicit investments in Alfaro’s captive oil and gas joint ventures.
Interests in the joint ventures are securities and were not registered pursuant to the
Securities Act of 1933, These offerings are not exempt from registration pursuant to
Section 502(c) of Regulation D of the Securities Act of 1933 because Pinnacle, acting
through Alfaro or other representatives employed by the firm, engaged in general
solicitations by offering the joint ventures before an existing relationship between the
firm and potential investor was established ~ as early as the initial cold call.
Specificatly, Pinnacle and Alfaro engaged in unregistered offerings with respect to
the South Bayou Crook Chene, North Hillje, Victoria Secret, and Southwest Red Fish
offerings by discussing the offerings on the initial cold call and sending out offering
materials immediately following the initial cold call.
117.As a result of the foregping conduct, Respondents Pinnacle and Alfaro, by acting in
contravention of Section 5 of the Securities Act of 1933, viclated FINRA Rule 2010
and NASD Rule 2110. The conduct occurring between August 23, 2008 and
December 14, 2008 violated NASD Rule 2110, and the conduct oécurring between
December 15, 2008 and September 24, 2010 violated FINRA Rule 2010,
FOURTH CAUSE OF ACTION
Failure to Document and Determine Suitability
NASD Rule 2310 and FINRA Rule 2010, against Pinnacle and Alfaro
118.The Department realleges and incorporates by reference paragraphs 1 through 117
above. Pinnacle and Alfaro failed to document or have a reasonable basis for

believing that the investments they sold were suitable for their customers. Pinnacle
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and Alfaro failed to do any suitability determination for numerous investors, inflated
the annual income on the new account form of at least one investor, and failed to
evidence the basis for suitability determinations for numerous investors.
119.Alfaro altered financial information on an investor’s new account form in an effort to

make it appear as if she were an accredited investor. Customer RM completed her
suitability questionnaire declaring an annual income of $125,000 and net worth of
$700,000. After receiving this paperwork, Alfaro contacted her and explained that
her form needed to list an annual income of $250,000 or net worth of $1 million,
Customer RM refused to change the form because the information she originally
provided was accurate. She explained that the $125,000 detailed on the form came
directly from her tax return, and that she did not feel comfortable changing her form
to list an inflated annual income. Pinnacle and Alfaro altered her form listing an
annual income of $300,000 to make her appear as if she was an accredited investor.

120.Pinnacle and Alfaro also offered and sold their private placement oil and gas
offerings to numerous investors with no knowledge or evidence of suitability. For

" . example, Project 888 Oil Partnership, LLC purchased, further fractionalized, and<re-
sold offerings sold by Pinnacle and Alfard. Alfaro communicated directly and
indirectly with the sub-investors solicited by Project 888 Oil Partnership, LLC —
many of whom were unaccredited. Pinnacle and Alfaro have confirmed that they
never received suitability information related to these sub-investors and do not even

know the identity of all these investors.
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121.From August 17, 2009 to March 28, 2010, the firm failed to evidence the basis upon

which the suitability determinations were reached for numerous customers. The

-

firm’s customer files revealed:

¢ 14 of 33 customer files did not include the customers’ investment objective;
e 28 0of 33 customer files did not include the customers’ relevant investment
experience; :
27 of 33 customer files did not include the customers’ source of funds; and
5 of 33 customers listed “income” as their only investment objective, which
appears to be inconsistent with this type of investment.

Of the 33 customer files reviewed, none of the files included customer notes to
indicate that a snitability review had been conducted by the registered representative
or the registered principal that approved the transaction.
122.Pinnacle and Alfaro recommended and effected securities transactions without -
documenting or having a reasonable basis for believing that they were suitable for
their customers. As a result of such conduct, Pinnacle and Alfaro viglated NASD
Rule 2310 and FINRA Rule 2010.
F1FTH CAUSE OF ACTION
Failure to Report, Accurately Report, and Maintain Rule 3070 Filings
and Failure to Update and Timely Update Forms U-4
Article V, Section 2 of FINRA By-Laws,
NASD Rule 3070, and FINRA Rule 2010, against Pinnacle and Alfaro
123.The Department realleges and incorporates by reference paragraphs 1 through 122
above,
124.NASD Rule 3070 requires member firms to provide FINRA with statistical and
summary information regarding customer complaints by the 15% day of the month
following the calendar quarter in which customer complaints are received by the firm.

This rule assists FINRA in monitoring on a real-time basis the ongoing compliance of

member firms and associated persons with applicable securities laws and regulations.

45



125 .Between October 2009 and June 2010, Pinnacle and Alfaro failed to properly
disclose and report the following matters related to Pinnacle and Alfaro that relate
directly to the allegations in this complaint:

s two written customer complaints pursuant to NASD Rule 3070;

¢ two customer complaints settled for more than $15,000 pursuant to NASD
Rule 3070; and

+ one settlement related to a customer complaint pursnant to NASD Rule 3070.
As aresult of the foregoing conduct, Respondents Pinnacle and Alfaro violated
NASD Rule 3070 and FINRA Rule 2010.
126.Article V, Sec;ion 2, of FINRA’s By-Laws provides that application for registration
with FINRA by any person shall be made by a process established by FINRA and on
a prescribed form signed by the applicant. Section 2(c) provides that every
application for registration (Form U-4) filed with .FINRA shall be kept current at all
times by supplementary amendments which must be filed within 30 days after
learning of the facts or circumstances giving rise to the amendment.
127 .Despite the requirements of Article V, Section 2, Pinnacle and Alfaro failed to
.amcnd Forms U-4 for Pinnacle and Alfaro in three separate instances as a result of
settlements entered into by Pinnacle and Alfaro related to customer grievances in
excess of $15,000. As a result of the foregoing conduct, Respondents Pinnacle and

Alfaro violated Article V, Section 2, of FINRA's By-Laws and FINRA Rule 2010.
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SIXTH CAUSE OF ACTION
Supervision, Supervisory Conirols, and Books and Records
Section 17 of the Securities Exchange Act of 1934,
Rule 17a-4 thereunder, and NASD Rule 3110, against Pinnacle,
and NASD Rules 3012, 3010, and 2110, and FINRA Rule 2010,
against Pinnacle and Alfaro

128.The Department realleges and incorporates by reference paragraphs 1 through 127
above,

129.From August 26, 2008 to March 3, 2011, Pinnacle failed to properly supervise the
firm’s activities and enforce its Supervisory Control System. Pinnacle failed to have
a qualified person adequately supervising the activity of Brian Alfaro - who generated
more than 20% of the firm’s sales. Victor Hernandez , who was the firm’s second
principal from January 6, 2011 until the firm was suspended in March 2011, testified
that he was unaware what WSPs were, and that he had “no idea” what FINRA Rule
3010 covered. When questioned about the finn’s training manual or guidelines,
Hernandez claimed he was aware that there was a/‘oook, he was unaware of its title,
and he could not tell the staff where the book was located, but that he was sure that it
was in his office somewhere. When asked if he supervised Alfaro, Hernandez
testified: “Well, I would — like [ said, I’d monitor his calls every once in a while. But
other than that — I mean, I wasn’t like looking over his shoulders or anything like that.
I mean, V\‘fe did go over his e-mails and so forth, you know.”

130.Pinnacle failed to adequately supervise Alfaro’s email. Specifically, the firm did not
enforce its Supervisory Control System as it relates to the review of Alfaro’s e-mail.

Pinnacle only allows Alfaro to have direct access to Alfare’s e-mail. Hemmandez

explained that his review consisted of standing next to Alfaro’s desk and reviewing e-
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mails Alfaro determined were appropriate for him to review. Hemnandez was also
unaware of how and where Alfaro’s e-mails were stored or maintained.

‘131 .Pinnacle also failed to have a qualified person adequately supervise the activity of
Bruce Redfield or to ﬁiace Redfield on heightened supervision. On June 16, 2010,
Pinnacle placed Redfield on administrative leave after he was indicted for three
federal criminal counts of mail fraud and wire fraud. While he was on administrative
leave, Redfield worked for Alfaro Oil and Gas drafting offering documents and
working on marketing projects.

132.0n August 18, 2010, a superseding indictment was issued containing fern counts éf
mail fraud and wire fraud related to three mortgage fraud and investment schemes.
The indictment alleged that “Defendant Bruce Irving Redfield devised a scheme to
make money by recruiting ‘investors’ to take out loans to build high end spec homes
and matching them with building contractors in need of financing.” The indictment
also alleged that Redfield created and managed limited liability companies to promote
his investment program. Redfield is currently serving as Alfaro Qil and Gas’ Vice |
President of Business Development.

133.0n December 8, 2010, Pinnacle removed Redfield from administrative leave,
Hernandez claimed that although he had heard about Redfield’s indictment on the
radio, he had never taken the time to read the indictment or superseding indictment.
He added that he did not see a need to single out Redfield and supervise him more
than other Pinnacle representatives.

134.In January 2011, Redfield made a number of misleading statements and omissions to

investors related to the Montague Legacy offering. For example, Redfield claimed
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~ that the January TCDO: (1) put everything behind the firm (when there was a
pending disciplinary proceeding alleging fraud and misuse), (2) led to “a few changes
in our paperwork and bookkeeping” (when extensive changes were required); (3) and
that FINRA would be conducting open book audits every six months (when no suéh
audits were contemplated or scheduled).

135.Redfield cold-called a number of professional football teams from Pinnacle and
Alfaro’s boiler room. In January 2011, Redfield contacted potential investors
conncctéd with the Dallas Cowboys, Houston Texans, and New Orleans Saints
football organizations. During these calls, he made additional misstatements related
to the Montague Legacy offering. Specifically, Redfield stated:

¢ “We’ve put together an early retirement program in the Barnett Shale.”

» “The exciting thing, I think, that it makes so much sense for pro athletes is
that you can retire and draw out of it anytime you want.” :

s “I wanted to try and get a hold of you and send some information on an early
retirement program we’ve put together. The reason it sounds, to me, so
exciting for professional athletes is that there’s no age qualification before you
can begin withdrawing from it, unlike all the other IRA and pension programs.
out there.”

136.The only project offered by Pinnacle and Alfaro at this time was the Montague
chat:ir project. Pinnacle never offered an “early retirement program™ or
“supplemental retirement program™ while it was a registered firm, and none of the oil
and gas private placement offerings sold by Pinnacle ever permitted investors to make
withdrawals. Despite Redfield’s ten-count fraud indictment for mortgage and
investment-related schemes, Redfield was not under any form of heightened

supervision and made frandulent statements to unsuspecting investors,
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137.Hermnandez was designated as the firm’s FINOP on January 26, 2011. He testified

that he had no experience, no training, was unaware of a testing requirement, and

failed to perform any duties as Pinnacle’s FINOP:

CrOPR

Have you ever had any training as a FINOP?

No.

At any point in time?

No.

Did you have any work experience as a FINOP prior to

January 26, 20117

A,
Q.

No.
What is your understanding of what a FINOP was supposed to

do at Pinpacle?

A.

Very limited knowledge. I was just taking it as a chalienge

and, you know, figured it was an opportunity to grow.

Q.

And I take it since youn didn't know that an examination existed

to become a FINOP, you didn't ever take the exam?

A.

Q.
A.

No.
Did you ever do any work with Pinnacle's financials?

Never, no.

138.The firm also failed to enforce its own Written Supervisory Procedures and

Supervisory Control Program with respect to the following areas:

High Pressure Sales Tactics (Section 2.9.2)

Providing Tax Advice (Section 2.9.3)

Prohibition Against Guarantees (Section 2.9.8)

Associated Person Communication are Subject to Review (Section 2.11.2)
Firm Review of Communications (Section 2.11.3)

Special Supervision {Section 2.19) ‘
Reporting of Criminal & Civil Complaints & Arbitration Claims (Section 4.7)
Guidelines to Ensure that Communications With the Public are Not
Misleading (Section 5.2.6)

Correspondence (Section 5.3)

- Correspondence Review (Section 5.3.6)

Complaints (Section 5.5)

Calling Restrictions (Section 5.8)

Cold Calls (Section 5.10)

Independently Prepared Reprints (Section 5.13)
Associated Person Complaint Records (Section 6.1.5)
Calculation and Reporting of Net Capital (Section 6.3)
Review of Transactions (Section 9.6)
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¢ Underwriting (Section 13.2).
139.From August 23, 2008 through March 28, 2010, Pinnacle failed to retain copies of all
firm correspondence, and it failed to maintain information necessary to access records
and indexes stored on the firm’s electronic storage media with FINRA. During this

time period, Alfaro served as the firm’s President and Chief Compliance Officer.

140.From August 23, 2008 to approximately September 2, 2010, Alfaro improperly
diverted e-mail to his personal e-mail account and deleted all e-mails related to

Pinnacle and offerings sold by Pinnacle and Alfaro.

141.From August 2008 through September 2010, Pinnacle’s supervisory system and
written procedures were not reasonably designed to ensure compliance with e-mail
retention requirements. Among other things, the firm’s procedures did not provide
for any reasonable follow up and review to ensure that copies of all e-mail

communications were, in fact, being captured and maintained.

142.As a result of the foregoing conduct, Respondent Pinnacle willfully violated Section
17 of the Securities Exchange Act of 1934, Rule 172-4 thereunder, NASD Rules
3110, 3012, 3010, and 2110, and FINRA Rule 2010. As a result of the foregoing
conduct, Respondent Alfaro violated NASD Rules 3012, 3010 and 2110 and FINRA
Rule 2010. By causing Pinnacle’s violations of Section 17 of the Securities Exchange
Act of 1934, Rule 17a-4 thereunder, and NASD Rule 3110, Respondent Alfaro
violated NASD Rule 2110 and FINRA Rule 2010. The conduct occurring between
Aungust 23, 2008 and December 14, 2008 violated NASD Rule 2110, and the conduct
occurring between December 15, 2008 and March 3, 2011 violated FINRA Rule

2010.
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RELIEF REQUESTED

WHEREFORE, the Department respectfully requests that the Panel:

A.

order that one or more of the sanctions provided under FINRA Rule 8310(a) be
imposed, including that the Respondents be required to disgorge fully any and all
ill-gotten gains and/or make full and complete restitution, together with interest;
order that the Respondents bear such costs of proceeding as are deemed fair and
appropriate under the circumstances in accordance with FINRA Rule 8330; and
make specific findings that Respondents Pinnacle Partners Financial Corporation
and Brian K. Alfaro willfully violated Section 10(b) and Rule 10b-5 of the
Securities Exchange Act of 1934, and that Respondent Pinnacle Partners
Financial Corporation willfully violated Section 17 of the Securities Exchange

Act of 1934 and 17a-4 thereunder.
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