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Respondent is barred from associating with any FINRA registered firm in
any capacity for misuse of customer funds, in violation of NASD Conduct
Rule 2330(a) and FINRA Conduct Rules 2150{a) and 2010; and failing to
respond to requests for information, in violation of FINRA Procedural Rule
8210 and FINRA Conduct Rule 2016.
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Rebecca L. Burnaugh, Regional Counsel, and Andrew A. Favret, Regional Chief Counsel, for
the Department of Enforcement.

No appearance by or on behalf of Bryan Lee Addington.

DECISION

L Introduction

The FINRA Department of Enforcement (“Enforcement™) filed the attached Complaint
with the Office of Hearing Officers on March 23, 2011. The Complaint charges Respondent
Bryan Lee Addington (“Respondent”), formerly a registered representative with First Midwest
Securities, Inc. (“First Midwest™), with: (1) misuse of customer funds, in violation of NASD

Conduct Rule 2330(a) and FINRA Conduct Rules 2150(a) and 2010; and (2) failing to respond
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to information requests issued by FINRA staff, in violation of FINRA Procedural Rule 8210 and
FINRA Conduct Ruie 2010.'

Respondent did not answer the Complaint. Accordingly, on June 8§, 2011, Enforcement
filed a Motion for Entry of Defauit Decision and Request for Sanctions (“Default Motion™), |
together with the declaration of Rebecca L. Burnaugh, Esq. (“Decl.”) and five exhibits.? For the
reasons set forth below, the Hearing Officer found Respondent in default and granted

Enforcement’s Default Motion.

IL. Background and Procedural History

According to Respondent’s record in the Central Registration Depository (“CRD”), he
began working in the securities industry in 1995.° After working for several other broker-dealers,
he was associated with First Midwest from February 2007 until February 2010. First Midwest
terminated his employment on February 19, 2010, and filed a Uniform Termination Notice for
Securities Industry Registration (Form U5).* Respondent’s registrations with FINRA terminated

on February 19, 2010.

' On July 26, 2007, the Securities and Exchange Commission approved a proposed rule change that NASD filed
seeking to amend its Certificate of Incorporation to reflect its name change to Financial Industry Regulatory
Authority, Inc. (“FINRA™), in connection with the consolidation of its member firm regulatory fimctions with NYSE
Regulation, Inc. See Securities Exchange Act Rel. No. 56148 (July 26, 2007), 91 SEC Docket 522. Following the
consoalidation, FINRA began developing a new “Consolidated Rulebook™ of FINRA Rules. The first phase of the
new consolidatéd rules became effective on December 15, 2008. See Exchange Act Rel. No. 58643 (Sept. 25, 2008),
73 Fed. Reg. 57,174 (Oct. 1, 2008). FINRAs disciplinary action was instituted after the consolidation of NASD and
NYSE, but some of the conduct at issue took place before the consolidated rules took effect. Accordingly, the
Hearing Officer applied the conduct rules in effect at the time of the alleged misconduct. In addition, references to
FINRA. include references to NASD.

? Enforcement’s exhibits are labeled CX-1 through CX-5.

* Enforcement did not submit copies of the relevant portions of Respondent’s CRD record as required by the Order
Setting Deadline for Filing Motion for Entry of Default Decision dated May 16, 2011. Accordingly, the Hearing
Officer took official notice of the Respondent’s employment and registration history recorded in CRD, which is
available through BrokerCheck on FINRA's website. See also Compl. § 2.

*CX-1.



The Form U5 First Midwest filed on Respondent’s behalf disclosed that he was
discharged because he had a client make a check payable to “SAL Financial Servi;:es” instead of
First Midwest’s clearing firm for the purchase of securities. Respondent did not deposit the
check into the client’s account at First Midwest. The account was then sold out for non-payment
of a stock purchase, and the check Respondent wrote from SAL Financial Services to repay the
client dated February 11, 2010, was dishonored for insufficient funds.’

Following receipt of the Form US, Enforcement commenced the investigation that led to -
the filing of the Complaint in this proceeding.® On March 23, 2011, Enforcement served the
Complaint and the First Notice of Complaint on Respondent by mailing them to his most recent
residential address'récorded m CRD, as well as three alternative addresses that Enforcerﬁent
believed might be more current than the CRD address.” Enforcement mailed the Complaint and
First No_tice;f Complaint by first-class and certified mail, return receipt requested. Enforcement
received signed receipts for each of the certified mailings. Three of the receipts were signed by
Respondent, and one was signed, “Gigi Heine.” Respondent did not answer or othér respond to

the Complaint by April 20, 2011, the deadline in the First Notice of Complaint.”

On April 25, 2011, Enforcement served a copy of the Complaint and the Second Notice
of Complaint on Respondent by mailing them to Respondent’s CRD address and the three
alternate addresses.'® Enforcement sent the méilings by first-class and certified mail, return

receipt requested. Enforcement received signed receipts for each of the certified mailings. Three

SCX-1, at 2.

¢ Decl. 99 6-7.
"Decl. ] 14.
¥1d.§16.
*I1d §17.
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of them appear to have been signed by Respondent." The other receipt bears the signature of
“Angela Hilton.”" To date, Respondent has not answered or otherwise responded to the

Complaint.

On June 8, 2011, Enforcement filed the Default Motion. Respondent did not file a

response.

1. Findings of Fact and Conclusions of Law
. Based on Respondent’s default, the Hearing Officer deemed the al.legations in the
attached Complaint admitted pursuant to Rules 9215(f) and 9269(a).
Al Jurisdiction
FINRA has jurisdiction over this disciplinary proceeding, pursuant to Article V, Section 4
of FINRA’s By-Laws, because (1) the Complaint was filed within two years z_ifter Respondent’s
last registration with FINRA terminated, and (2) the Complaint charges him with misconduct
that occurred while he was associated with a FINRA member firm, and with failing to respdnd to
Eﬁbrcgﬁmt’s requests for information made during the two-year period following the
termination of his FINRA registration." |
B. ~ Misuse of Customer Funds
The First Cause of Action alleges that D.J.N. instructed Respondent to purchase 500
shares of Exxon Mobil Corporation common stock in his account at First Midwest. On
September 3, 2009, Respondent placed an order to purchase the stock and instructed D.J.N. to

write a check in the amount of $34,019 made payable to “SAL Financial Services™ to pay for the

' Decl. 1 20.
i2 Id

" See Article V, Sec. 4(a), FINRA By-Laws, available at www.finra, org/Rules (thcn follow “FINRA Manual’
hyperlink to “Corporate Organization: By-Laws™),




purchase."” Respondent however did not credit the payment to D.J.N.’s account. As a result, on
September 25, 2009, First Midwest liquidated the 500 shares of Exxon common stock in D.J.N.’s

account for non-payment. "

D.J.N. did not learn of the liquidating transaction promptly. In January- 2010, D.J.N.

instructed Respondent to sell the 500 shares of Exxon common stock that D.J.N. believed was
still in his account.’ Thereafter, he received a check dated February 1, 2010, in the amount of
$35,500.98 from Respondent. The check was drawn on the account of “SAL Financial Services,”
signed by Respondent.'” When D.J.N. deposited the check in his account, it was dishonored for
insufficient ﬁmds.“‘.

On.February 11, 2010, D.J.N. called Respondent and demanded that he repay him.
Respondent then paid D.J.N. $35,000 in cash.”

The Heanng Officer finds that the facts alleged in the First Cause of Action establish that
Respondent violated NASD Conduct Rule 2330(a) (from September 2009 through December 13,
2009), and FINRA Conduct Rule 2150(a) (from December 14, 2009, through February 11,
2010)* Réspondent also thereby violated FINRA Conduct Rule 2010, which requires members
and associated persons to observe high standards of commercial honor and just and equitable

principles of trade in the conduct of their business.

¥ Compl. ﬂﬂ 6-7.
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 FINRA Conduct Rule 21 50(a) rcplaced.NASD Conduct Rule 2330(a) effective December 14, 2009. Rule 2150{a)
prohibits member firms and associated persons from making improper use of a customer’s securities or funds.




C. Failure to Respond to Written Requests for Information

The Second Cause of Action alleges that Respondent failed to respond to requests for
information FINRA staff sent to him pursuant to FINRA Rule 8210 in connection with FINRA’s
investigation of the allegations in the Form US filed by First Midwest. The staff sent the first
request to Respondent on July 27, 2010, by first-class and certified mail to Respondent’s CRD
address and three alternate addresses FINRA staff had obtained from conducting an online
address search.” Respondent did not respond to the request.?

On August 18, 2010, FINRA staff sent a second request for information to Respondent.
The request was sent by first-class and certified mail to the same four addresses. Réspondent did
not respond to the request.”

The facts alleged in the Second Cause of Action establish that Respondent violated

FINRA Rules 8210 and 2010 by failing to respond to the staff’s requests for information.

IV.  Sanctions

A. Misuse of Customer Funds

The FINRA Sanction Guidelines (“Sanction Guidelines™) for “Conversion or .Impmper
Use of Funds or Securities™ state that a bar is standard for conversion, regardless of the amount
converted. Respondent’s misuse of funds in this case amounts to conversion, inasmuch as he
used customer funds for his own purposes without authorization. Therefore, Resplondent will be

barred from associating with any FINRA member firm in any capacity for this violation.

' Compl. 1 20.

21d §21.

Bd 923

* FINRA Sanction Guidelines 36 (2011), available at www.finra.org/sanctionguidelines.
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B. Failare to Respond to Requests for Information

For failing to respond to FINRA Rule 8210 requests for information, the Sanction
‘Guidelines provide that a bar should be “standard” when there is a complete failure to respond.*
In assessing sanctions for a failure to respond to a request for information, the Guidelines direct
adjudicators to consider the importance of the information requested as viewed from FINRA’s
perspective.? |

The Hearing Officer finds that a bar from associating with any FINRA member firm in
all capacities is an approptiately remedial sanction given all of the facts and circumstaﬁces,
including a lack of mitigating factors that would warrant a lesser sanction. The documents and
information that the staff Sought were important. The staff was investigating serious
misconduct—Respondent’s conversion of customer funds. Accordingly, the Hearing Officer also
will bar Respondent from associating with any FINRA member firm in alt capacities for this

viclation.

V. Order
Respondent is barred from associating with any member firm in ahy capacity for misuse
of customer funds, in violation of NASD Conduct Rule 2330(a) and FINRA Conduct Rules

2150(a) and 201 0; and for failing to respond to requests for information, in violation of

B Ganction Guidelines 33.
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Procedural Rule 8210 and Conduct Rule 2010, The bars shall become effective immediately if

this Default Deciston becomes the final disciplinary action of FINRA. -

And . Perkins
Hearing Officer

Copies to:

Bryan Lee Addington (via overnight courier and first-class mail)
Rebecca L. Bumaugh, Esq. (via electronic and first-class mail)
Andrew A. Favret, Esq. (via electronic maif)

David R. Sonnenberg, Fsq. (via electronic mail)



FINANCIAL INDUSTRY REGULATORY AUTHORITY
OFFICE OF HEARING OFFICERS

DEPARTMENT OF ENFORCEMENT,
Complainant,
V. Disciplinary Proceeding
No. 2010021774001
BRYAN LEE ADDINGTON,
(CRD No. 2641975)
Respondent.

COMPLAINT
The Department of Enforcement alleges:
SUMMARY

1. Bryan Lee Addington (Addington) misused customer funds from approximately
September 4, 2009 until approximately February 11, 2010, in violation.of NASD
Conduct Rule 2330(a), FINRA Rules 2150(a), and 2010. Addington also failed to
respond to FINRA’s requests for information issued pursuant to FINRA Rule 8210, in
violation of FINRA Rules 8210 and 2010.

RESiPONDENT AND JURISDICTION

2. Addington was first registered as an investment conipany and variable contracts products
representative in September 1995. Addington was first registered as a general securities
representative in November 1997. In February 2007, Addington was registered as an
investment company and variable contracts products representative, and as a general
securities representative by FINRA member firm First Midwest Securities, Inc. (First

Midwest). On February 19, 2010, First Midwest filed a2 Uniform Termination Notice for



Securities Industry Registration (Form US) on behalf of Addington, terminating his
‘association with First Midwest as of February 19,2010,

Addington is not currently associated with a FINRA member firm, but remains subject to -

FINRA's jurisdiction pursuant to Article V, Section 4 of FINRA’s By-Laws untit
~ February 18, 2012, in that thej; violations of NASD and FINRA rules alleged in the.
" Complaint oécurred while Addington was registered with a FINRA n;ember firm, and
this Cqmplaiﬁt was filed within two years of Addington’s last association with a FINRA
member firm. | 7

FIRST CAUSE OF ACTION
NASD Rule 2330(a) and FINRA Rules 2150 (a) and 2010
(Mﬁnm of Customer Funds)

The Department re-alleges and incorporates by reference paragraphs 1 :through 3 above.-
At all relevant times, D.J.N. was a customer of Addington who maintained a securities
account at First Midwest.
On or_about September 3, 2009, D.IN. instructed Addington to purchase SOO shares of
- Exxon Mobil Corporation (Exxon) commbn stock in his account at First Midwest.
Addington instructed D.J.N. to pay for the 500 shares of Exxon common stock with a
check in the amount of $34,019.i made payable to “SAL Financial Services.” The check
should have been made payable to First Midwest’s clearing firm, Legent Clearing. |
D.J.N. provided the check to A&dington, but Addington never deposited the funds into
D.J.N.’s account. |
On September 3, 2009, Adding&)n placed an order to purchase 500 shares of Exxon

common stock in D.N.J.’s account, for a total amount of $34,019.
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16.

17.

On or about September 25, 2009, First Midwest liquidated the 500 shares of Exxon

" common stock in D.J.N.’s account for non-payment. D.N.J. was not aware of this

immediately, as ID.J.N. was not reviewing his confirmations and statements regularly. -

In January 2010, D.J.N. instructed Addington to sell the 500 shares of Exxon common -
stock D.JL.N. believed was still in his account, and to send the proceeds to D.N.J.
Subsequently, D.LN. received a check dated February 1, 2010 in the amount of
$35,500.98 from Addington. This check was issued from an account titled “SAL
Financial Serviccé,” signed by Addington, and made payable to a business that is owned
by D.J.N. |

D.IN. attempted to deposit the check in his account, but the check was returned by

. D.J.N.’s bank due to insufficient funds.

 Accordingly, D.JN. contacted Addington, and Addington stated that he had forgotten to

change his account from “call to cover” and advised D.J.N. to redeposit the check.

'D.J.N. attempted to re-deposit the check in his account, and was advised by his bank that

the check would not clear.

On February 11, 2010, D.J.N. called Addington and demanded his money be refurned to
Him that day. Addington gave customer D.J.N. $3 5;000 in cash that day.
Addington failed to purchase 500 shares of Exxon commoﬁ stock as requested by D.IN.;
or to otherwise deposit the funds into D.J.N.’s brokerage account, instead
misappropriating the customer’s funds, and retaining the funds from approximately
September 4, 2009 to February 11, 2016.

Such acts, practices and conduct constitute separate and distinct violations of NASD

Conduct Rule 2330(a) (from approximately September 4, 2009 to December 13, 2009),
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19.

20.

21,

FINRA Rule 2150(a) (from approximately December 14, 2009 to February 11, 2010) and
FINRA Rule 2010 by Respondent Addington.
SECOND CAUSE OF ACTION
FINRA Raules 8210 and 2010
(Failure to Respond to Information Requests)
The Department re-alleges and incorporates by reference paragraphs 1 through 17 above.
On February 19, 2010, First Midwest filed a Form US on behalf of Addington, which 7
indicated that Addington had beén terminated because he had a customer pay for the
purchase of stock with a check made payable to someone other than the clearing firm, the
check was not deposited into the customer’s account, and the stock at issue was
liquidated for non-payment. FINRA initiated an investigation into the allegations on the
Form U35 filed by First Midwest. |
On July 27, 2010, FINRA requested, pursuant to FINRA Rule 8210, that Addington
submit a detailed written response regarding the allegation on his Form US5 filed by First

Midwest. The letter was sent to Addington via first class and certified mail at his

. residential CRD address and to three alternate addresses obtained through a LexisNexis

address search. The July 27, 2010 letter set a deadline of August 10, 2010 for Addington

_ to respond.

The July 27, 2010 letters sent by first class mail to Addington’s residential CRD address
and to the three alternate addressees were not returned. The July 27, 2010 letter sent to
Addington’s residential CRD address by certified mail was returned marked |
“unclaimed.” The receipt for the July 27, 2010 letter sent by certified mail to one of the

alternate addresses was returned, and appears to be signed by “Gigi Henie.” The July 27,



24,

25.

22.

23.

2010 letters sent to the other Mo alternate addresses were returned marked “unclaimed.”
Addington failed to respond by the August 10, 2010 deadline.

On August 18, 2010, FINRA sent a second request, pursuant to FINRA Rule 8210, that
Addington submit a detailed written response regarding the allegations contained in the -
Form US; The letter was sent via first class and certified mail to Addington’s residential
CRD address and to the three alternate addresses. The August 18, 2010 letter set a
deadline of September 1, 2010 for Addington to respond.

The August 18, 20190 letters sent by first class mail to Addington’s residential CRD
address and to the three alternate addresses were not returned. The August 18, 2010
letter sent by certified mail to Addington’s residential CRD address was returned marked
“unclaimed.” The receipt for the August 18, 2010 letter sent by certified mail to one of
the alternate addresses was returned, and appears to be signed by Addington. The August
18, 2010 letiers sent by certified mail to the other two alternate addresses were returned
marked “unclaimed.” Addington failed to respond by the September 1, iOiO. deadline.
To date, Addington has not responded to FINRA’s requests dated July 27, 2010 and
August 18, 2010, | |

Such acts, practices and conduct constitute separate and distinct violations of FINRA
Rules 8210 and 2010 by Respondent Addington.

RELIEF REQUESTED

WHEREFORE, the Department respectfully requests that the Panel:

A. Order that one or more of the sanctions provided under FINRA Rule 8310(a), including

monetary sanctions, be imposed.




B. Order that the Respondent bear such costs of the proceeding as are deemed fair and

appropriate under the circumstances in accordance with FINRA Rule 8330,

FINRA DEPARTMENT OF ENFORCEMENT

Date: M’b ; ZO‘ )
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Rebecca L. Burnaugh, Régional Counsel

FINRA Department of Enforcement

Atlanta District Office

One Securities Centre, Suite 500

3490 Piedmont Road, N.E.

Atlanta, Georgia 30305

Phone: (404) 239-6125; Fax: (404) 264-1586
E-Mail: rebecca.burnaugh@finra.org and '

teresa.reich(@finra.org

Andrew A. Favret, Assoc. VP/Reg’l Chief Counsel
FINRA Department of Enforcement

New Orleans District Office

1100 Poydras Street

Energy Centre, Suite 850

New Orleans, Louisiana 70163

Phone: (504) 412-2404; Fax: (202) 721-6527
E-Mail: andrew.favret@finra.org



