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remand of the matter for clarification of FINRA's previous findings. 

we set aside FINRA's findings of violations and its imposition of sanctions. 

$20 million to accounts managed by Tysk. This made him by far Tysk's biggest client. Tysk 

vacationing together. The client's investments with Tysk did well initially—they were worth 
over $29 million by the summer of 2007—but they began to lose money around the beginning of 
2008. One of the client's business partners, who viewed Tysk as a rival, convinced the client to 
move nearly all of his assets out of Tysk's management, which he did in March 2008. 

assets remaining in Tysk's management—a $2 million annuity investment—that the client had 

client's complaint, and asked Tysk to respond to twelve written questions about the relevant 
annuity investment; Tysk responded on April 25, 2008. Tysk's supervisor at Ameriprise 

testify at the FINRA disciplinary hearing, met with Tysk shortly thereafter and reviewed Tysk's 

believe that "things were in order." Based on the review, Ameriprise responded to the client on 
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In addition to Tysk's paper files, which were the focus of the internal review, Tysk used a 

interactions, including a chronological record of client meetings, notes, and to-dos. After Tysk's 
client withdrew most of his assets and sent the complaint letter, Tysk was "bothered" that his 

not make notes of each interaction at the time the interaction occurred. Consequently, Tysk's 

Tysk's notes regarding a 2007 meeting would bear a 2007 date. 

"contact report" of Tysk's ACT! notes relating to the client, which included the supplements that 

stated that it was "Created on 5/27/08" and that the information contained in it was "Last edited 
by David Tysk" and "Edited on 5/27/08." The "Created" date showed the date the report was 
printed and the "Edited" date showed the last time changes were made to the client notes. 

Tysk described his process of supplementing the notes as a "brain dump" to "add[] 
factually accurate relevant details." He testified that he supplemented the notes because he knew 
the professional relationship "was coming to an end" and "wanted to preserve . . . details of a 
complicated and personal relationship." Tysk's supplemental notes varied greatly in terms of 

client had taken together (e.g., "another motorcycle trip") to detailed notes on their conversations 
(e.g., "[He] confirmed that we are going ahead with my suggestions on buying the suggested 
funds."). No witness testified that the suitability review of the annuity involved Tysk's ACT! 

Nor did Tysk subsequently rely on the notes to try to establish the annuity's suitability. 

FINRA contends that there were 67 supplements-54 new entries and 13 additions to 

Fewer than ten percent of the supplemental notes dealt with the client's annuity. 

Tysk's supervisor testified that a representative's notes would be given very little weight 
in a suitability review in any event because such a review would be based "on applications, 
contracts, statements, and on any form of correspondence to the client." 
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In November 2008, Tysk's client filed a FINRA arbitration claim against Tysk and 

arbitration proceeding, Tysk provided to his attorneys through Ameriprise "everything that [he] 
had" from the client's file, including the hard copy of the contact report. 

On May 8, 2009, noting the contact report's last edited and created dates, the client's 
counsel requested that the attorney representing Tysk and Ameriprise produce "documents 

to the edits made on May 27, 2008." In June 2009, Tysk's counsel forwarded the request to 
Tysk and asked, "Do you know anything about any edits being made to the contact reports? I 
assume he picked the date b/c that is the 'created date' stamped on the contact report. Do you 
know why the contact report [was] 'created' on that date? My assumption was that was simply 
the date the report was printed off the computer and then probably placed in a hardcopy file." 
Tysk searched his ACT! system "everywhere and every place" he knew to, but he could not find 

responded: "You are correct with your assumption. There are no other documents showing edits 
per the request." On July 7, 2009, Tysk's attorney responded to the client's counsel that "there 
are no such responsive documents." The client's counsel did not ask for further explanation and 

Tysk's attorneys confirmed with Tysk that he could 

further action at that time in relation to the request for documents showing revisions to Tysk's 

not. The document came from Ameriprise's files, was never in Tysk's possession or control, and 

caused the hearing to be delayed, and Tysk's client argued to the arbitrator that Tysk's hard drive 

client's motion for a forensic examination as unwarranted, Tysk testified that he told his counsel 

As discussed above, the contact report stated that it was "Last edited by David Tysk" and 
"Edited on 5/27/08." 
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Tysk's laptop and the ACT! files contained on it. After identifying all ACT! files, including 
some that were "hidden to Mr. Tysk," the forensic expert created new contact reports with data 

this function did not work for Tysk's ACT! notes. The forensic expert believed that this failure 
was likely attributable to a "bad installation" of ACT! on Tysk's computer. 

support arguments on the issue of the annuity's suitability. Following the hearing, the FINRA 
arbitration panel ruled in favor of Tysk's client on the issue of the annuity's suitability and 

it learned that Tysk had supplemented his notes and for producing Tysk's computer only after an 

and Tysk to FINRA's Department of Enforcement for potential disciplinary action. 

("ECN") to Tysk, which was a type of firm discipline. The ECN stated that "[a]lthough we have 
determined that the additions you've made to your ACT! notes were accurate and fact-based, the 
additions raised the question whether the [Ameriprise] Code of Conduct was properly followed." 
Although Ameriprise issued the notice to Tysk "after considering the spirit of the Code in its 
entirety," it determined that Tysk's "addition to his ACT! notes did not violate any section of 
[Ameriprise]'s policies and procedures" or any "specific provision of the Code of Conduct." 
Moreover, Ameriprise did not find that Tysk had "engaged in any wrongdoing." 

of action alleged that Tysk violated FINRA Rule 2010 and NASD Rule 2110 by "alleging] his 
customer contact notes after receiving" the complaint letter "to bolster his defense of the 
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customer's claim . . . in violation of his firm's policies." 
that Tysk had revised his ACT! notes during the arbitration—an allegation FINRA ultimately 

Ameriprise of the edits to his ACT! notes when he "responded to discovery requests for his notes 
and when he responded to subsequent requests for edits to his notes." 

Tysk appealed to FINRA's National Adjudicatory Council ("NAC"). In May 2016, the NAC 
affirmed the panel's findings of violations and its imposition of a $50,000 fine. The NAC 
increased Tysk's suspension from three months to one year. Tysk appealed to the Commission. 

We determined that FINRA's decision lacked the clarity necessary for us to discern why 

FINRA's decision "whether it concluded that Tysk violated firm policies by altering his notes," 
and we sought an explanation of "how Tysk's conduct violated Rules 2010 and 2110." 
found it unclear if FINRA had relied on a determination that Tysk's conduct "called into serious 
question" whether he complied with Ameriprise's document retention policies or if FINRA had 

cause of action, FINRA "did not explain . . . why Tysk's conduct was inconsistent with just and 
equitable principles of trade, other than to explain that he violated IM-12000." 
that IM-1200 provides that lilt 

associated persons must "observe high standards of commercial honor and just and equitable 
principles of trade" in the conduct of their business. 

0115(a) ("Persons associated with a member shall have the same duties and obligations as a 
member under these Rules."); FINRA Rule 0140(a) (same). 

IM-12000(c) provides that "[i]t may be deemed conduct inconsistent with just and 
equitable principles of trade and a violation of Rule 2010" for an associated person to fail "to 

Code." 

See Dep't of Enf. v. 
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principles of trade and a violation of Rule 2010" for an associated person to fail "to produce any 
document in his possession or control," but does not purport to mandate such a finding. 
FINRA also failed to "explain the extent to which its conclusions rest on any violation of other 
cited FINRA rules and "did not clearly address Tysk's argument that he relied on his counsel's 
advice." We remanded to FINRA for it "to clarify its findings" in light of these issues. 

"Tysk's conduct contravened Ameriprise's retention policies under its Code of Conduct" and 
"violated FINRA's ethical rule." According to FINRA, Tysk did this by "intentionally 
backdat[ing]" his ACT! notes when he supplemented them in May 2008, which "created the 
false impression that he wrote contemporaneous notes of his conversations" with his client. 

rules "when he produced his altered ACT! Notes during discovery and did not disclose that he 
had" supplemented them. This violated FINRA Rule 2010, FINRA explained, because Tysk 
acted in bad faith by "deliberately produc[ing] a misleading document in discovery" and later 
"intentionally withholding . . . discoverable information." FINRA re-imposed the one-year 

In reviewing FINRA's disciplinary action, we must determine whether Tysk engaged in 
the conduct FINRA found, whether that conduct violated the provisions specified in FINRA's 

associated persons in the conduct of their business "observe high standards of commercial honor 
and just and equitable principles of trade." Associated persons violate these rules (where the 

aff'd 
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Unethical conduct is that which is "not in conformity with moral norms or 
standards of professional conduct," while bad faith means "dishonesty of belief or purpose." 

Accordingly, we set aside FINRA's finding of violation. 

1. The record does not establish that Tysk unethically created a "false 
impression" that he made his notes contemporaneously with the events he 

As FINRA concedes, there is no evidence or even allegation that the contents of Tysk's 

unethically by "deliberately creat[ing] misleading evidence." Specifically, FINRA found that 
Tysk created "the false impression that he wrote contemporaneous notes of his conversations" 

the only physical record of the notes in the client file—the printed contact report at issue—stated 

also suggests that it was a "bad installation" of the ACT! program on Tysk's computer—and not 
any action on Tysk's part—which resulted in the program not saving the date each note entry 

FINRA relies on the fact that Tysk manually "overrode the ACT! Notes default prompts 
that would automatically populate the current date" when he supplemented his notes with new 

("According to 'our long-standing and judicially-recognized policy ... a violation of another 
Commission or NASD rule or regulation ... constitutes a violation of [NASD] Rule 2110." 

As we noted in our prior opinion remanding the case, "FINRA did not allege that Tysk 
violated books and records requirements applicable to broker-dealers." 
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2. The record does not establish that Tysk supplemented his notes "to bolster 
his defense" of a potential claim by his former client. 

after receiving his client's complaint letter "to bolster his defense of the customer's claim." 
Despite reciting this allegation in its decision on remand, FINRA made no finding that Tysk's 

create a false impression of a person's diligence and attention to detail. This in turn might 

misleading here. As noted above, over 90% of Tysk's supplements to his notes did not concern 

Ameriprise relied upon the supplemented notes during the firm's suitability review. There is 
also no evidence that after Tysk's client filed his arbitration claim in November 2008 Tysk relied 
upon his supplemented notes in discussions with Ameriprise or his lawyers—not even the notes 

notes to support its case on the issue of suitability during the arbitration hearing. Finally, Tysk's 

(May 27, 2015) (finding that Fillet, who "was responsible for conducting a supervisory review" 
of certain transactions, "intentionally backdated the documents to give the false impression he 

had been executed"); Dept. of Enf't v. Taboada 
3725356 (FINRA NAC July 24, 2017) (finding that Taboada "generated a backdated invoice" 

77396, 2016 WL 1071560, at *6 (Mar. 17, 2016) ("Dratel allocated trades after they had been 

occurred when the trades were placed."); 
2012 WL 4320146, at *3 (Sept. 20, 2012) ("These stock options were backdated, 
the strike price on the stock option was earlier than the date that [the CEO] approved the grant"); 

2011) (finding that applicant failed to supervise individual who "began backdating documents to 
create the impression that his reviews had occurred closer to the transaction dates"). 
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3. The record does not establish that Tysk's alleged violation of his firm's 

FINRA also found that Tysk violated a provision of Ameriprise's Code of Conduct, 
which stated that firm personnel were not to "shred, destroy, or alter in any way documents that 
are related to any imminent or ongoing investigation, lawsuit, audit [or] examination." FINRA 
concluded that Tysk violated this provision by "altering his ACT! Notes during the firm's 
pending investigation," and it relied on this determination, among others, in finding that he 

We need not decide whether Tysk violated the cited provision of Ameriprise's Code of 

conclusion Tysk violated Rules 2010 and 2110 was based on its findings that his "actions 
violated his firm's policies and constituted unethical conduct." But for the reasons discussed 

The second cause of action alleged that Tysk violated IM-12000 of FINRA's Arbitration 
Code and FINRA Rule 2010 by failing to "notify" his client of the edits to his ACT! notes when 
he produced them and "responded to subsequent requests" for those edits. IM-12000 provides 
that "[i]t may be deemed conduct inconsistent with just and equitable principles of trade and a 
violation of Rule 2010" for an associated person to fail "to produce any document in his 
possession or control as directed pursuant to provisions of the Code." On remand, FINRA 

"[a]bsent disclosing that he altered his ACT! Notes, Tysk deliberately produced a misleading 
document in discovery, in violation of just and equitable principles of trade." Second, "Tysk 

to [his client's] discovery request." We find that there is insufficient evidence to support 
FINRA's conclusion of a Rule 2010 violation on these bases. Accordingly, we set it aside. 

First, FINRA has not established that Tysk "deliberately produced a misleading 
document" as part of the initial discovery. The hard copy contact report of the ACT! notes that 

decision, FINRA implied that Tysk "threatened the integrity of the arbitration process" because, 
"[h]ad the arbitration panel not granted [the] motion for a forensic search of Tysk's computer, 
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Tysk may well have hidden the truth from the arbitration panel." But FINRA cannot base 

subsequent request about edits to his ACT! notes, there is insufficient evidence that Tysk's 
response exhibited the dishonesty required for a finding of "bad faith." 
sought "documents showing edits made by Mr. Tysk to the notes in the Contact Report . . . 
including but not limited to the edits made on May 27, 2008." Tysk testified that upon receiving 
the request from his counsel he searched "everywhere and every place" he knew and "tried every 
way that I could within ACT! to find documents showing edits" but could not find documents 

information that "Tysk found that ACT! does not have a function that allows a user to access or 

made to notes." Tysk thus responded to his counsel that there were "no other documents 
showing edits per the request." The record does not show that this response was made in bad 

FINRA found that "a reasonable search of the ACT! database on [Tysk's] computer 
would have produced the discoverable information requested." But the forensic expert's 
testimony about his independent forensic examination of Tysk's computer undermines FINRA's 

notes, the forensic expert testified that user-generated contact reports "wouldn't reflect the 
entries that I recovered out of the database" because "a user," as opposed to someone applying 

When asked if the ACT! files that he recovered to create the reports would "appear to you 

, 816 F.3d 910, 919 (7th Cir. 2016) ("[S]peculation is not 
evidence."); , 594 F. App'x 614, 619 (Fed. Cir. 2014) 
(holding that discovery sanctions were improperly imposed "on the basis of mere speculation") 

1988) ("A district court cannot award Rule 11 sanctions on the basis of its speculation that a 
party would have filed certain papers had that party been given the opportunity.")); 

, 755 F. App'x 154, 156-57 (3d Cir. 2018) 
(affirming dismissal of complaint for discovery violations where plaintiff "failed to turn over 
evidence and gave false responses to interrogatories and false deposition testimony"). 

that "a party is not obligated to produce, at the risk of sanctions, documents that it does not 
possess or cannot obtain"); 

because the evidence showed that the defendant "was diligently and in good faith seeking to 
obtain the documents" and his "noncompliance with the production order was due to his 
inability, after a good faith effort, to obtain these documents"). 
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xkgy!rcuv!xgtukqpu!qh!pqvgu-!pqt!fqgu!kv!etgcvg!tgfnkpg!xgtukqpu!qt!qvjgtykug!kfgpvkh{!ejcpigu!

hckvj/36!

cuugtvkqp!vjcv!V{um!gcukn{!eqwnf!jcxg!hqwpf!rtkqt!xgtukqpu!qh!vjg!pqvgu/!!Cnvjqwij!vjtqwij!jku!
gzcokpcvkqp!jg!ycu!cdng!vq!etgcvg!eqpvcev!tgrqtvu!htqo!dghqtg!V{um!uwrrngogpvgf!jku!CEV"!

hqtgpuke!gzrgtvkug-!yqwnf!pqv!jcxg!dggp!cdng!vq!etgcvg!vjg!fqewogpvu!vjcv!jg!fkf/!!!

kp!vjg!ucog!yc{!vjg{!yqwnf!crrgct!vq!c!wugt!qh!vjg!eqorwvgt!dghqtg!{qw!wpfgtvqqm!{qwt!rtqeguu!

34 Ugg-!g/i/-!Dquu!x/!Ecuvtq

Nqqru-!NNE!x/!Rjqgpkz!Vtcfkpi-!Kpe/

)ekvkpi!Uqwngu!x/!Mcwckcpu!hqt!Pwmqnkk!Ecorckip!Eqoo/-!95;!H/3f!2287-!2296!);vj!Ekt/!

eh/-!g/i/-!
Cfgucp{c!x/!Pqxctvku!Rjctocegwvkecnu!Eqtr/

35 Ugg!uwrtc!pqvg!2;/!

36 Eh/!Ujejgtdcmqxumk{!x/!Fc!Ecrq!Cn!Hkpg-!Nvf/-!5;1!H/4f!241-!249!)3f!Ekt/!3118*!)uvcvkpi!

Ugctqem!x/!Uvtkrnkpi-!847!H/3f!761-!765!)22vj!Ekt/!2;95*!)hkpfkpi!vjcv!
fkuvtkev!eqwtv!cdwugf!kvu!fkuetgvkqp!kp!korqukpi!ucpevkqpu!hqt!c!tgurqpug!vq!c!fkueqxgt{!tgswguv!



of locating and restoring them," the forensic expert responded: "No. Because of the entries that 

what the user would be able to generate." He explained further, when asked about whether the 
database files from which he extracted the information would have been "viewable" to a user of 
ACT!, that a user would have to spend "a lot of time" trying to find them "because they are kind 
of scattered around into different folders." Indeed, one of the database files "was hidden from 
Mr. Tysk's user account" and several others were hard to find because they were inside another 

FINRA also concluded that the testimony of FINRA's forensic tech investigator showed 
that Tysk easily could have found the additional information requested about Tysk's notes. But 
FINRA's investigator demonstrated only how one version of ACT! worked. His demonstration 
used a different version of ACT! than Tysk used. And FINRA's investigator did not address the 
forensic expert's conclusion that the ACT! program on Tysk's computer was likely installed 
incorrectly. The testimony of FINRA's investigator about ACT! does not rebut the forensic 
expert's specific testimony with regard to the ability and degree of difficulty with which Tysk 

FINRA also found that Tysk's conduct was inconsistent with his discovery obligations 
under FINRA Rule 12506(b), which requires parties to FINRA arbitrations to produce "all 
documents in their possession or control" for certain categories of documents described in 
FINRA's Discovery Guide (which would include his client notes) and to act in "good faith" and 
use "best effort[s] to produce all documents required or agreed to be produced." But Tysk's 
discovery obligations—under both FINRA Rule 12506(b) and IM-12000—extended only to 

FINRA found that the contact reports the forensic expert produced "were not 
suggests, but rather were printouts of ACT! database files saved on the hard drive." As 
discussed above, the forensic expert's testimony made clear that his contact reports were not 

FINRA's decision suggests that if Tysk could not produce documents showing edits to 

Rules of Civil Procedure a "party is not required 'to prepare, or cause to be prepared,' new 
documents solely for their production" in discovery) (citation omitted). 
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ygtg!pq!nqpigt!xkukdng-!cp{!tgrqtv!vjcv!K!yqwnf!igpgtcvg!yqwnf!eqpvckp!oqtg!kphqtocvkqp!vjcp!

hkng/!!Kp!cffkvkqp-!vjg!hqtgpuke!gzrgtv!vguvkhkgf!vjcv-!hqt!tgcuqpu!jg!fkf!pqv!mpqy!cpf!eqpvtct{!vq!
vjg!rtqrgt!hwpevkqpkpi!qh!vjg!rtqitco-!jcf!V{um!hqwpf!vjg!fcvcdcug!hkngu!ykvj!vjg!gzvtcevgf!
kphqtocvkqp!jg!yqwnf!pqv!jcxg!dggp!cdng!vq!qrgp!vjgo!d{!ukorn{!fqwdng.enkemkpi!qp!vjgkt!keqp/!!
Kp!nkijv!qh!vjku!vguvkoqp{-!yg!hkpf!vjcv!vjg!tgeqtf!fqgu!pqv!ujqy!vjcv!V{um!hckngf!vq!wpfgtvcmg!c!
tgcuqpcdng!ugctej!hqt!cffkvkqpcn!fqewogpvu!qt!vjcv!V{um!tgurqpfgf!wpvtwvjhwnn{!yjgp!jg!uckf!
vjcv!jku!ugctej!fkf!pqv!tgxgcn!cp{!fqewogpvu!ujqykpi!vjg!gfkvu!vjcv!jg!jcf!ocfg/!

eqwnf!jcxg!ceeguugf!vjg!kphqtocvkqp!vjg!hqtgpuke!gzrgtv!gzvtcevgf/!!!

3/! Vjg!tgeqtf!fqgu!pqv!guvcdnkuj!vjcv!V{um!xkqncvgf!HKPTC!Twng!23617)d*/

fqewogpvu!kp!jku!rquuguukqp!qt!eqpvtqn/!!Jg!ycu!wpfgt!pq!qdnkicvkqp!vq!etgcvg!pgy!fqewogpvu/37!!
etgcvkqpu!cu!V{um!

rtkpvqwvu!vjcv!cp!qtfkpct{!wugt!eqwnf!igpgtcvg!ykvjqwv!hqtgpuke!gzrgtvkug/!!!

jku!CEV"!pqvgu!jg!ycu!pgxgtvjgnguu!tgswktgf!vq!rtqxkfg!cffkvkqpcn!gzrncpcvkqp!qh!vjqug!gfkvu!
fwtkpi!fkueqxgt{/!!Dwv!HKPTC!jcu!pqv!ujqyp!vjcv!V{um!ycu!tgswktgf!d{!vjg!ctdkvtcvkqp!twngu!qt!
d{!Twng!3121!vq!kpenwfg!cp!gzrncpcvkqp!qh!vjg!CEV"!pqvgu!vjcv!jg!rtqfwegf-!rctvkewnctn{!jgtg!

37 Eh/!Cngzcpfgt!x/!HDK-!2;5!H/T/F/!416-!421!)F/F/E/!3111*!)uvcvkpi!vjcv!wpfgt!vjg!Hgfgtcn!



FINRA's finding of liability on both the first and the second causes of action. 

Jill M. Peterson 
Assistant Secretary 

22, 1997) (stating that defendants could not "successfully claim bad faith in the discovery 
process because [plaintiff] did not spontaneously volunteer information they did not request"). 
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yjgtg!vjg!fqewogpv!fkuenqugf!qp!kvu!hceg!vjcv!kv!jcf!dggp!gfkvgf!kp!Oc{!3119-!cpf!V{um!vqqm!pq!
qvjgt!cevkqp!vq!uvcvg!qt!korn{!vjcv!vjg!pqvgu!ygtg!etgcvgf!eqpvgorqtcpgqwun{/38!!!

+! +! +!!

Hqt!vjgug!tgcuqpu-!yg!hkpf!vjcv!vjg!tgeqtf!fqgu!pqv!ujqy!vjcv!V{um!xkqncvgf!HKPTC!Twng!
3121!cpf!PCUF!Twng!3221!d{!kpvgpvkqpcnn{!dcemfcvkpi!jku!CEV"!pqvgu!vq!etgcvg!vjg!hcnug!
kortguukqp!vjcv!jg!ytqvg!eqpvgorqtcpgqwu!pqvgu!qh!jku!eqpxgtucvkqpu!ykvj!jku!enkgpv/!!Yg!cnuq!
hkpf!vjcv!vjg!tgeqtf!fqgu!pqv!ujqy!vjcv!V{um!xkqncvgf!HKPTC!Twng!3121!ykvj!tgictf!vq!vjg!
rtqfwevkqp!qh!jku!CEV"!pqvgu!fwtkpi!vjg!ctdkvtcvkqp!rtqeggfkpi/!!Ceeqtfkpin{-!yg!ugv!cukfg!

Cp!crrtqrtkcvg!qtfgt!yknn!kuuwg/!

D{!vjg!Eqookuukqp!)Cevkpi!Ejckt!NGG!cpf!Eqookuukqpgtu!RGKTEG-!TQKUOCP-!cpf!
ETGPUJCY*/!

!

Xcpguuc!C/!Eqwpvt{ocp!
!!!!!!!!!!!!Ugetgvct{!

38 Eh/!Jgcvj!x/!Ekv{!qh!Rjkncfgnrjkc-!Pq/!;6.4158-!2;;8!YN!671717-!cv!+;!)G/F/!Rgpp/!Cwi/!



On the basis of the Commission's opinion issued this day, it is 

Jill M. Peterson 
Assistant Secretary 
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