TO:

RE;:

FINANCTAL INDUSTRY REGULATORY AUTHORITY
LETTER OF ACCEPTANCE, WAIVER AND CONSENT
NO. 2011026346202,

Department of Enforcement
Financial Industry Regulatory Authority (“FINRA™)

David Alan Oppenheim, Respondent
CRD No. 2187789

Pursuant to FINRA Rule 9216 of FINRA’s Code of Procedure, I, David Alan Oppenheim,
submit this Letter of Acceptance, Waiver and Consent (“AWC™) for the purpose of proposing a
settlement of the alleged rule violations described below. This AWC is submitted on the
condition that, if accepted, FINRA will not bring any {uturc actions against me alleging
violations based on the same factual findings described hercin.

L
ACCEPTANCE AND CONSENT

I hereby accept and consent, without admitting or denying the findings, and solely for the
purposes of this proceeding and any other proceeding brought by or on behalf of FINRA,
or to which FINRA is a party. prior to a hearing and without an adjudication of any issue
of law or fact, to the entry of the following findings by FINRA:

BACKGROUND

David Alan Oppenheim has been registered with FINRA member firms in various
capacities since April 1992. From April 22, 2002, until September 22, 2010, Oppenheim
was registered with Westrock Advisors, Inc. Between May 14, 2007, and Scptember 22,
2010, Oppenheim was registered with Westrock Advisors as a Gencral Securitics
Principal, Options Principal, General Securities Representative, and Investment Banking
Representative. Between January 2008 and September 2010, Oppenheim was a Branch
Manager at Westrock Advisors™ office in New York, New York. Oppenheim currently is
registered as a General Securities Principal, Options Principal, General Securities
Representative, and Investment Banking Representative at another FINRA member firm.

In his capacity as the Branch Manager of the New York branch of Westrock Advisors,
Oppenheim instructed brokers who had sold speculative or aggressive investments to
obtain updated customer account forms indicating that their customers had aggressive



risk tolerances and speculative investment objectives, even when he did not have a
reasonable basis for believing that the customer possessed these risk tolerances or
investment objectives. [n fact, in many instances, the customers’ risk tolerances and
investment objectives had not changed. Oppenheim thus caused the creation of falsc
customer account forms, in violation of FINRA Ruie 2010, and also causcd Westrock
Advisors’ books and records to be inaccurate, in violation of NASD Rule 3110(a).’

FACTS AND VIOLATIVE CONDUCT

Facts

Westrock Advisors” policies provided that if a broker sold a sccurity that was inconsistent
with the investment objective or risk tolerance on file for the broker’s customer, the
customer’s securities account would be restricted to liquidating transactions unless the
broker obtained an updated customer account form.

Between October 2009 and July 2016 (the “relevant time period™), Oppenheim, as
Branch Manager for the New York, New York branch of Westrock Advisors, was
responsible for reviewing the daily trade blotter. As a result of reviewing the daily trade
blotter or receiving information from others at Westrock Advisors, Oppenheim became
aware of numerous instances in which a recommended customer transaction appeared to
be unsuitable in light of the investment objective and/or risk tolerance recorded on the

custonler account form.

When Oppenheim learned of a trade that appeared to be inconsistent with the customer’s
investment objective or risk tolerance during the relevant time period, Oppenheim
instructed the broker of record to obtain an updated customer account form retlecting an
investiment objective or risk tolerance different than what was indicated on the cxisting
customer account form. In many instances, Oppenheim emailed the broker and
specifically instructed him or her to obtain an updated customer account form changing
the customer’s risk tolerance to aggressive or investment objective o speculation.
Oppenheim also told the brokers that, pursuant to firm policy, a customer’s account
would be restricted to liquidating transactions if a broker was unsuccessful in obtaining a
revised customer account form. [n light of the number of transactions that Oppenheim
learned of that were inconsistent with the investment objectives and risk tolerances on the
customers’ existing account forms, Oppenheim did not have a reasonable basis for
believing that these customers had changed their risk tolerances or investment objectives.
In fact. many customers had not changed their investment objectives or risk tolerances.

' Effective December 5, 2011, the refevant portion of NASD Rule 3110 was superseded by FINRA Rule
4511. Because the conduct at issue took place before December 5, 2011, NASD Rule 3110 applies.



As aresult of Oppenheim’s instructions, the brokers obtained customer account forms
that did not reflect the actual investment objectives or risk tolerances of the customers.

Violations

NASD Rule 3110(a) required FINRA member firms to “make and prescrve books,
accounts, records, memoranda, and correspondence in conformity with all applicable
laws, rules, regulations and statements of policy promulgated thereunder and with the
Rules of this Association and as prescribed by SEC Rule 17a-3.” Securities Exchange
Act Rule 17a-3(a)(17) also requires broker dealers to make “Ja]n account record
including the customer's or owner’s . . . annual income, net worth...[and the] account’s
investment objectives.”

As described above, Oppenheim instructed the firm’s brokers to obtain updated customer
account forms with information about customers” risk tolcrances and investment
objectives that was false. He thus caused the falsification of documents, in violation of
FINRA Rule 2010, and caused the firm to maintain inaccurate records, in violation of
NASD Rule 3110(a).

I also consent Lo the imposition of the following sanctions:

* A 6-month suspension from associating with any FIRNA member in any principal
capacity; and,
* A fine of $5.000.

I agree to pay the monetary sanction(s) upon notice that this AWC has been accepted and
that such payment(s) are due and payable. I have submitted an Election of Payment form
showing the method by which [ propose to pay the fine imposed.

I specifically and voluntarily waive any right to claim that [ am unable to pay, now or at
any time hereafter, the monetary sanction(s) imposed in this matter.

I understand that if I am barred or suspended from associating with any FINRA member
in a principal capacity, | become subject to a statutory disqualification as that term is
defined in Article U, Section 4 of FINRA’s By-Laws, incorporating Section 3(a)}(39) of
the Securities Exchange Act of 1934, Accordingly, I may not be associated with any
FINRA member in a principal capacity, during the period of the bar or suspension (see
FINRA Rules 8310 and 8311). Furthermore, because I am subject to a statutory
disqualification during the suspension, if I remain associated with a member firm in a
non-suspended capacity, an application to continue that association may be required.

The sanctions imposed hercein shall be effective on a date set by FINRA staff.



II.
WAIVER OF PROCEDURAL RIGHTS

I specifically and voluntarily waive the following rights granted under FINRA’s Code of
Procedure:

A, To have a Complaint issued specifying the allegations against me;

B. To be notified of the Complaint and have the opportunity to answer the
allegations in writing:

C. To defend against the allegations in a disciplinary hearing before a hearing panel,
to have a written record of the hearing made and to have a writlen decision issued:
and

D. To appeal any such decision to the National Adjudicatory Council (*“NAC™) and
then to the U.S. Securities and Exchange Commission and a U.S. Court of
Appeals.

Further. 1 specifically and voluntarily waive any right to claim bias or prejudgment of the
General Counsel, the NAC, or any member ol the NAC, in conncction with such person’s or
body's participation in discussions regarding the terms and conditions of this AWC, or other
consideration of this AWC, including acceptance or rejection of this AWC.

[ further specifically and voluntarily waive any right to claim that a person violated the ex parte
prohibitions of FINRA Rule 9143 or the separation of functions prohibitions of FINRA Rule
9144, in connection with such person’s or body’s participation in discussions rcgarding the terms
and conditions of this AWC, or other consideration of this AWC, including its acceptance or

rejection.

111
OTHER MATTERS
I understand that:
A. Submission of this AWC is voluntary and will not resolve this matter unless and

until it has been reviewed and accepted by the NAC, a Review Subcommittee of
the NAC, or the Office of Disciplinary Affairs (“ODA™), pursuant to FINRA Rule
9216;

B. If"this AWC is not accepted, its submission will not be used as evidence to prove



any of the allegations against me; and

I accepted:

)

this AWC will become part of my permanent disciplinary record and may
be considered in any future actions brought by FINRA or any other
regulator against me;

this AWC will be made available through FINRA's public disclosure
program in response to public inquirics about my disciplinary record;

FINRA may make a public announcement concerning this agreement and
the subject matter thereof in accordance with FINRA Rule 8313; and

I may not take any action or make or permit to be made any public
statement, including in regulatory filings or otherwise, denying, dircetly or
indirectly, any finding in this AWC or create the impression that the AWC
is without factual basis. 1 may not take any position in any procecding
brought by or on behalf of FINRA, or to which FINRA is a party, that is
inconsistent with any part of this AWC. Nothing in this provision affects
my right to take legal or factual positions in litigation or other legal
proceedings in which FINRA is not a party.

I may attach a Corrective Action Statement to this AWC that is a statcment of
demonstrable corrective steps taken to prevent future misconduet. [ understand
that I may not deny the charges or make any statement that is inconsistent with
the AWC in this Statement. This Statcment does not constitute tactual or legal
findings by FINRA. nor does it reflect the views of FINRA or its staff.

[ certify that I have read and understand all of the provisions of this AWC and have been given a
full opportunity to ask questions about it; that I have agreed 1o its provisions voluntarily; and that
no offer, threat, inducement, or promise of any kind, other than the terms set forth herein and the
prospect of avoiding the issuance of a Compl has cen made jmduce me to submit it.
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Date (mm/dd/yyyy)

spondent



Reviewed by:

AL

Kevin Conway

Counsel for Respondent
Conway & Conway

1700 Broadway, Ste. 3100
New York, New York 16019
(212) 938-1080

Accepted by FINRA:
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Vice President and Chief Counsel

FINRA Department of Enforcement

15200 Omega Drive

3" Floor

Rockvilte, MD 20850-3241




