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I

Respondent is barred from associating with any ???B RA member in any
capacity for each of the following violations: (i) converting customer funds, in
violation of NASD Rules 2330(a) and 2110, and FINRA Rules 2150 and 2010;

(ii) engaging in securities fraud, in violation of Section 10(b) of the Securities
Exchange Act of 1934, Rule 10b-5 thereunder, NASD Rules 2120 and 2110,
and FiNRA Rules 2020 and 2010; and (iii) failing to provide requested
information, in violation of FINRA Rules 8210 and 2010. Respondent is also
ordered to pay restitution to his customers.

Appearances

M. Catherine Cottam, Esq., Rockville, MD, for the Department of Enforcement.

No appearance by or for Respondent.

DECISION

I. Introduction

Respondent Hugh R. Hunsinger's employer firm filed a Uniform Termination Notice for

Securities Industry Regislration (Form U5) in early November 2011, notifying FINRA of

Hunsinger's termination for failing to provide bank account and tax return infomiation requested

as part ofan internal investigation. Thereafter, on December 2, 2011, the firm filed an



amendment to the Form U5 reflecting receipt of a customer complaint. As a result of an ensuing

investi gation, FINRA's Department of Enforcement initiated this proceeding on June 6, 201 3.1

In its complaint, Enforcement pleads three causes of action. The first cause of action

charges that Hunsinger converted funds from the accounts oftwo customers in violation of

NASD Rules 2330(a) and 2110, and FINRA Rules 2150 and 2010. The second cause ofaction

charges that Hunsinger recommended to the customers that they sell securities from their

accounts and use the proceeds to purchase a deferred combination variable and fixed annuity,

when, although Hunsinger caused secunties to be sold, he never caused an annuity to be

purchased. As a consequence, Hunsinger allegedly engaged in willful violations of Section

10(b) ofthe Securities Exchange Act of 1934 ("Exchange Act"), Rule 10b-5 thereunder, NASD

Rules 2120 and 2110, and FINRA Rules 2020 and 2010. The third cause ofaction charges that

Hunsinger violated FINRA Rules 8210 and 2010 by failing to respond to information requests.

Hunsinger did not answer or otherwise respond to the complaint. Consequently, on

August 30, 2013, Enforcement filed amotion for entry ofa default decision and request for

sanctions, together with the declaration ofM. Catherine Cottam and 10 exhibits. Hunsinger did

not respond to the motion.2

II. Jurisdiction

Hunsinger first became registered with FINRA as an Investment Company and Variable

Contracts Products Representative in 1991, and, in 1994, he registered as a General Securities

Representative. From 2002 through November 3, 2011, when his association was terminated,

1 M. Catherine Cottam's Declaration in Support ofMotion for a Default Decision ("Cottam Decl."),1MI 6,7,18,19;
Complainant's Exhibit ("CX")-1, at 1; CX-2. On September 30,2013, Enforcement supplemented its motion and
the Cottam Declaration with the Declaration ofMark Bernstein ("Bernstein Decl.") and the declaration ofone of
Hunsinger's customers (?HRH Decl.").
2 Given that Respondent is in default as detailed below, the factual determinations in this decision are based on
allegations in the attached complaint, which are deemed admitted, together with the Cottam, Bernstein, and HRH
Declarations and their attached exhibits.
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Hunsinger was registered with FINRA in those capacities through member frm Lincoln

Financial Advisors Corporation. Hunsinger has not subsequently been associated with any

FINRA member.3

Although Hunsinger is not currently associated with a FINRA member firm, FINRA has

jurisdiction over this disciplinary proceeding, pursuant to Article V, Section 4 ofFINRA's By-

Laws, because the complaint (1) was filed within two years after the December 2, 2011 filing of

the Form U5 amendment that disclosed possible actionable misconduct, and (2) charges

Hunsinger with misconduct that occurred while he was associated with Lincoln Financial and

with failing to respond to information requests issued within two years after the termination of

his registration.4

III. Respondent's Default

On June 6, 2013, Enforcement served the notice of complaint and complaint on

Hunsinger by directing certified mail to his residential address as reflected in the Central

Registration Depository ("CRD address") and to an alternate address. Although the envelope

and certified mail receipt for the mailing sent to the CRD address was returned to FINRA

marked '?unclaimed," the certified mail receipt for the mailing sent to the alternate address was

returned signed "HUNSINGER" and dated June 26, 2013. Hunsinger did not respond to the

complaint by the July 5, 2013 due date.5

Enforcement then sent a second notice of complaint, together with the complaint, by

certified mail to Hunsinger's CRD and alternate addresses on July 9, 2013. The second notice

warned Hunsinger that ifhe failed to answer the complaint by July 26,2013, a default decision

' Complaint 113; Cottam Decl. 1MI 5-6; CX-1.
4 See Article V, Sec. 4, FINRA By-Laws, available at www.fima.org/Industry/Regulation/FTNRARules/  (then
follow ?FINRA Manual" hyperlink to "Corporate Organization: By-Laws").
s Cottam Decl. 1MI 10,11; CX-3 

- CX-5.

3



could be entered against him. The mailing to the CRD address was returned marked "not

deliverable as addressed 

-
 unable to forward." The mailing to the alternate address was not

returned.6

On July 26, 2013, Enforcement staffreceived a telephone call from a woman identifying

herself as Hunsinger's wife. During that call, the caller stated that: (1) she had obtained the staff

person's name and telephone numberfrom thenotice of complaint; (2) she andherhusband lived

in the same house; and (3) her husband had received the notice of complaint and complaint. The

staff person told the caller that: (1) a response to the first notice of complaint had been due on

July 5; (2) Enforcement had sent a second notice of complaint, together with the complaint; and

(3) an answer to the second notice was to have been filed that day (July 26,2013). The caller

said that she would speak with her husband about the matter.7 However, Hunsinger did not file

an answer with the Office ofHearing Officers.

Based on the foregoing, the Hearing Officer concludes that Hunsinger received both

actual and constructive notice of these proceedings and, therefore, the Hearing Officer finds that

Hunsinger has defaulted by failing to answer the complaint.8

6 Cottam Decl. 1MI 12-13; CX-6 

- CX-8. Service ofthe complaint was complete with the mailing ofthe second
notice ofcomplaint. Thereafter, on August 20, 2013, Enforcement received the returned mailings to the CRD
address. The returned envelope and receipt for the first mailing reflected that it had been forwarded to another
address ('?third address"). Cottam Decl. 1115; CX-4. Accordingly, on August 20, Enforcement sent Hunsinger a
third notice of complaint (including the second notice of complaint together with the complaint) to the third address.

CX-9. The receipt for the mailing was returned signed "Hugh Hunsinger" and dated August 22, 2013. Cottam Decl.
1116; CX-10.
? Cottam Decl. 1114.

8 See FINRA Rules 9134(a)(2), (b)(1), and (b)(3); Dep 7 ofEnforcement v. Moore, No. 2008015105601,2012
FINRA Discip. LEXIS 45, at *19-21 (NAC July 26, 2012) (respondent had constructive notice ofcomplaint mailed
to his CRD address); see also Notice to Members 99-77 (Sept. 1999), available at www.finra.ore/Industry
/Regulation/Notices/1999/P004087.
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IV. Findings of Fact and Conclusions of Law

A. Hunsinger Converted Customer Funds.

The first cause of action charges that Hunsinger converted funds from the brokerage

accounts oftwo customers, Hunsinger's parents, HRH and MLH, in violation ofNASD Rules

2330(a) and 2110, and FINRA Rules 2150 and 2010. In the spring of2002, on Hunsinger's

recommendation,  his parents established four accounts at Lincoln Financial-an Individual

Retirement Account ("IRA") for each, a joint account, and an individual account for MLH.

Respondent was the account representative  for the accounts. A few months later, Hunsinger

arranged for a third party investment adviser to provide investment management and evaluation

services for the assets held in the IRA. accounts. Hunsinger, however, continued to serve as

acco unt representative for the accounts.'

In September 2002, in connection with the investment management and evaluation

arrangement, Hunsinger caused six IRA. accounts to be established at Fidelity Investments, and

most ofthe assets in his parents' IRA accounts at Lincoln Financial were transferred to the new

accounts. Hunsinger was responsible for all communications with the investment adviser, who

directed lrading in the Fidelity accounts, and Hunsinger had the authority to request that the

investment adviser periodically transfer funds from the Fidelity accounts.
10

Beginning in 2002, Hunsinger embarked on a series oflransfers from his parents'

accounts to bank accounts in his name or for his benefit. Accordingly, on or around December 3,

2002, Hunsinger caused $50,000 to be transferred from HRH's and MLH's joint account at

Lincoln Financial to an account at Lakeland Bank in Fairfield, New Jersey, for the benefit of

9 Complaint 115.

10 Complaint 1MI 6-7.
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Hunsinger and his wife. Neither HRH nor MLH had an account at Lakeland Bank, and neither

one authorized a transfer of $50,000 to Hunsinger or his wife, or to the Lakeland Bank account.
11

Then, between January 31, 2005, and July 8, 2011, Hunsinger caused more than 80

lransfers offunds from his parents' Fidelity IRA accounts to two accounts in Hunsinger's name

at TD Bank, f/k/a Commerce Bank, in New Jersey. As reflected in schedules attached to the

complaint, the majority ofthe funds were transferred from two ofthe Fidelity IRA accounts,

primarily in increments of$15,000, and generally on a monthly basis. In total, Hunsinger

lransferred $1,402,503.57 from his parents' Fidelity accounts to the bank accounts in his name.

Neither HRH nor MLH had an account at Commerce Bank or at TD Bank, and neither HRH nor

MLH authorized the transfer of funds from any of their Fidelity accounts to their son or to

accounts at Commerce Bank or TD Bank.12

FINRA's Sanction Guidelines define conversion as "an intentional and unauthorized

taking of and/or exercise of ownership over property by one who neither owns the property nor is

entitled to possess it. It is well established that conversion of a customer' s property can 
,,13

constitute the ?improper use of a customer's securities or funds" prohibited by NASD Rule

142330(a) and its successor, FINRA Rule 2150. It also is conduct inconsistent with high

15standards of commercial honor and just and equitable principles of lrade. Based on the

11 Complaint 119; Cottam Decl. 1122.

12 Complaint lMI 10-11; Cottam Decl. 1122.

13 FINRA Sanction Guidelines at 36, n.2 (2011), available at www.finra.org/Industry/Enforcement
/Sanctionguidelines.
14 See Dep 7 ofEnforcement v. Mullins, Nos. 20070094345, 20070111775,2011  FINRA Discip. LEXIS 61, at *21-
23 (NAC Feb. 24,2011), ?#'d im part, John Edward Mullins, Exchange Act Rel. No. 66373, 2012 SEC LEXIS 464
(Feb. 10, 2012). Although Hunsinger was not the account representative for the Fidelity accounts, his parents were
his customers at Lincoln Financial and, therefore, his misappropriations of their funds fall within the ambit of NASD
Rule 2330(a) and FINRA Rule 2150.
15 See Mullins, 2012 SEC LEXIS 464, at *33.
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foregoing, the Hearing Officer concludes that Hunsinger violated NASD Rules 2330(a) and

2110, and FINRA Rules 2150 and 2010, by converting customers' funds. 16

B. Hunsinger Engaged in Securities Fraud.

The complaint's second cause ofaction alleges that Hunsinger willfully violated Section

10(b) ofthe Exchange Act, Rule 10b-5 thereunder, NASD Rules 2120 and 2110, and FINRA

Rules 2020 and 2010.17 The charge centers on allegations that Hunsinger's parents accepted his

recommendation that they sell securities from their Lincoln Financial and Fidelity accounts and

have him use the proceeds to purchase another investment on their behalf. Hunsinger, however,

allegedly did not purchase another investment and instead converted some of the sales proceeds.

Around February 2006, Hunsinger telephoned his father to recommend that his parents

invest in a deferred combination variable and fixed annuity to be issued by ING. According to

Hunsinger, the annuity would pay his parents $15,000 a month for the rest oftheir lives and

would have a significant death benefit. Hunsinger also provided HRH and MLH with documents

that purported to be designed for HRH and that contained information, based on an historical

illustration, about withdrawals, contract values, cash surrender, average annual returns, and

standard death benefits. HRH and MLH agreed to the recommendation and believed, based on

what their son told them, that their securities would be sold over time to purchase the annuity in

a series ofpayments. Accordingly, HRH filled out an application for the ING annuity his son

had mailed to him, and mailed it back around the end ofFebruary. 18

Around the same time, Hunsinger began making a series ofrequests, sent by telefax from

his office in New Jersey to his parents' investment adviser in Colorado, that funds be distributed

'6 FINRA Rule 2010 superseded NASD Rule 2110 on December 15,2008, and FINRARule 2150 superseded

NASD Conduct Rule 2330 on December 14,2009.
17 NASD Rule 2120 was superseded by FINRA Rule 2020 on December 15,2008.

18 HRH Decl. 1MI 2,3; Complaint 1114; Cottam Decl. 1124.
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from his parents' accounts at Fidelity. Shortly after each request, securities were sold from one

or more ofthe accounts to satisfy the requests. Some ofthe distributions were made to HRH's

and MLH's bank account and others went to Hunsinger's bank accounts in accordance with

Hunsinger's request. None ofthe requests evér directed that funds be sent to ING, and no

distribution was ever made to ING or otherwise to purchase an ING annuity. Thus, for example,

on March 28,2006, Hunsinger requested that a "one-time" distribution of$15,000 from HRH's

IRA account be wired to Hunsinger's Commerce Bank account. Thereafter, on March 29,2006,

$15,300 ofFidelity Cash Reserves Fund shares were sold, $15,000 was wired to Hunsinger's

bank account, and $30 was applied to the wire fee. Similarly, on April 25,2006, Hunsinger

requested a distribution of $18,000 to be wired to his Commerce Bank account. On the same

day, a University ofNew Mexico Subordinate Lien System Revenue Bond (Series 2003 C) was

sold, yielding $14,325 that was swept into the Cash Reserves Fund. The next day, $18,000 of

Cash Reserves Fund shares were sold and the same amount was wired to Hunsinger's Commerce

Bank account. By early June 2006, Hunsinger had caused more than $150,000 in proceeds from

periodic sales ofhis parents' securities to be distributed from his parents' accounts at Fidelity.

More than $50,000 ofthat amount was wired to his bank account. 
19

In June 2006 and September 2006, Hunsinger falsely confirmed to his parents that he had

purchased the ING annuity. He also represented that securities in their accounts would continue

to be sold and money from the sales would continue to be transferred into the annuity over time.

Although Hunsinger did not purchase an ING annuity for his parents, he continued to make

disbursement requests as before, securities continued to be sold to satisfy those requests, and the

proceeds continued to be diS1Iibuted to Hunsinger's or his parents' bank accounts according to

19 Bernstein Decl. 1MI 4-8; Exhibit A to Bernstein Decl. & Tabs 3,7; Complaint 1115; Cottam Decl. 1124.
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Hunsinger's direction. Between late June 2006 and September 30,2006, Hunsinger caused more

than $96,000 in sales proceeds to be distributed from his parents' accounts at Fidelity. About

halfofthat amount was wired to his bank account.20

From October 2006 through July 2011, Hunsinger made additional distribution requests,

securities were sold, and sales proceeds were distributed as before. During this period, although

21the H's received what they understood to be annuity payments, HRH nevertheless inquired

about the annuity on multiple occasions. Each time, Hunsinger falsely affirmed that he had

purchased the annuity, that the payments his parents were receiving were attributable to the

annuity, and that proceeds from securities sales were being transferred into the annuity. By July

2011, the balances in his parents' securities accounts were at or near zero. By the fall of2011,

the "annuity payments" stopped. When Hunsinger's sibling confronted him, Hunsinger admitted

that he had not purchased an ING annuity for his parents.
22

Based on the foregoing, the Hearing Officer concludes that Hunsinger engaged in

securities fraud, in violation ofSection 10(b) ofthe Exchange Act and Rule 10b-5 thereunder.

These antifraud provisions are "designed to ensure that members of the securities industry fulfill

their obligation to the public to be complete and accurate when making statements about

securities. ,,23 Where, as here, Enforcement has alleged that a Respondent's fraud took the form

of affirmative misrepresentations, a finding of a violation requires a showing that a person (i)

acting with scienter (ii) misrepresented material facts (iii) in connection with the purchase or sale

20 Complaint 1115; Cottam Decl. 1124; HRH Decl. 114; Bernstein Decl. 1MI 7-8 & Ex. A.
21 HRH Decl. 115. Hunsinger had told his parents that their monthly payments would begin in 2007. His parents
did receive monthly payments they believed were from ING, but the amount varied. Hunsinger stated that ifhis
parents did not need $15,000, the difference would be reinvested. Id. 1MI 4-5.

22 Complaint 11 15; Bernstein Decl. 1114; HRH Decl. 11116-9.

23 Dep 7 ofEnforcement v. Donner Corp. Int 7, No. CAF020048,2006 NASD Discip. LEX[S 4, at *50 (NAC Mar.
9,2006) (citations omitted), vacated and remanded in part on other grounds, Donner Corp. Int'l, Exchange Act Rel.
No. 55313, 2007 SEC LEXIS 334 (Feb. 20,2007).
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of any security. Scienter embraces the "intent to deceive, manipulate, or defraud"25 and may be 24

established by a showing ofrecklessness involving an "'extreme departure from the standards of

ordinary care,... which presents a danger ofmisleading buyers or sellers that is either known to

the [actor] or is so obvious that the actor must have been aware ofit. ,,,26 A fact is material if
there is a substantial likelihood that a reasonable investor would have considered it important in

27making an investment decision. A misrepresentation  is made "in connection with" the

purchase or sale of a security if it "coincides" with a securities lransaction.28

The facts adequately establish that Hunsinger acted with scienter. He convinced his

parents to agree to sell securities to purchase an annuity, even though he intended to, and did, use

the sales proceeds for other purposes. Then, he made repeated false statements to his parents,

both orally and in writing, that the investment had been made, when, in fact, it had not been

made and, to a significant extent, he was stealing their funds. This shows intent to deceive or

defraud. The facts also demonstrate that Hunsinger misstated material facts. When a person

represents that a customer's securities will be sold to purchase another investment all the while

intending instead to put the funds to another use--as Hunsinger did here-he has plainly

29misstated material facts. Finally, given that Hunsinger repeatedly represented to his parents

that secu?ties would be sold over time to purchase the annuity in a series of payments, and

24 Id.; see also Dep 7 ofMarket Regulation v. Burch, No. 2005000324301,2011  FINRA Discip. LEXIS 16, at *25
(NAC July 28,2011) (citing SECv. First Jersey Sec., Inc, 101 F.3d 1450,1467 (2d Cir. 1996)).

25 Ernst & Ernst v. Hochfelder, 425 U.S. 185,193 (1976).

26 Eg., The Rockies Fund Inc v. SEC, 428 F.3d 1088, 1093 (D.C. Cir. 2005) (citing Steadman v. SEC, 967 F.2d
636,641-42 OD.C. Cir. 1992) (quoting Sundstrand Co,p. v. Sun Chemical Corp., 553 F.2d 1033, 1044-45 (7th Cir.
19 M).
27 Basic Inc v. Levinson, 485 U.S. 224, 231-32 (1988).

28 Merrill Lynch, Pierce, Fenner & Smith, Inc v. Dabit, 547 U.S. 71, 85 (2006).

29 Cf e.g., Dep 7 ofEnforcement v. Beceml, No. 2009018944001,2012  FINRA Discip. LEXIS 4, at *19 (OHO
Feb. 23,2012).
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securities were, in fact, sold over time, Hunsinger made his misstatements "in connection with"

sales of securities.30

FINRA Rule 2020, like its predecessor, NASD Rule 2120, is FINRA's antifraud rule and,

as pertinent here, its elements and those of its predecessor are the same as those required to

establish a violation of Section 10(b) and Rule 10b-D. Therefore, based on the foregoing, the- 31

Hearing Officer concludes that Hunsinger willfully32 violated FINRA Rule 2020 and NASD

Rule 2120 and, further, that his conduct ran afoul of the high ethical standards required by

FINRA Rule 2010 and its predecessor, NASD Rule 2110.33

C. Hunsinger Failed to Provide Information Requested by FINRA.

On November 23, 2011, pursuant to Rule 8210, FINRA staffrequested  Hunsinger to

provide information and documents related to its investigation of this matter by December 7,

2011, The request was sent by certified mail, return receipt requested, among other means, to

Hunsinger's CRD address. A returned receipt reflected that Hunsinger received the request on

November 26, 2011. Nevertheless, Himsinger failed to respond to the request by December 7. 34

Accordingly, on December 12, 2011, the staffsent a second request for the information

and documents previously requested. The December 12 request directed Hunsinger to respond

30 A violation of Section 10(b) also must involve the use of"any means or instrumentality ofinterstate commerce,
or of the mails or of any facility of any national securities exchange," an element satisfied here given that Hunsinger
made misrepresentations  to his father over the telephone, mailed documents to his parents, and requested funds
distributions via telefax.
31 E.?,Burch, 2011 FlNRADiscip. LEXIS 16, at *23-25 &n.18; MarketRegulation Comm. v. Shaughnessy, No.
CMS950087,1997 NASD Discip. LEXIS 46, at *24 (NBCC June 5, 1997), q#?d, Kevin Eric Shaughnessy, 53
S.E.C. 692 (1998).

32 In this context, willfulness means intentionally committing the act constituting the violation. Wonsover v. SEC,
205 F.3d 408,414 (D.C. Cir. 2000). The finding that Hunsinger acted with scienter necessarily leads to the
conclusion that he acted willfully.
33 This holds true both because fraud is a serious breach ofRule 2010's ethical standards and because a violation of
other rules constitutes a violation ofRule 2010. See Stephen J. Glucbnan, Exchange Act Rel. No. 41628,54 S.E.C.

175,185 (1999). Although Rule 2010 applies by its terms only to members, Rule 0140(a) provides that persons
associated with a member "have the same duties and obligations as a member under the Rules."
34 Complaint 1MI 19,20; Cottam Decl. 1125.
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no later than December 27, 2011. Again, the request was sent by certified mail, return receipt

requested, among other means, to Hunsinger's CRD address. A receipt was returned to the staff

reflecting that Hunsinger received the request on December 15, 2011. Hunsinger failed to

provide the requested information. 35

FINRA Rule 8210(c) sets forth an unequivocal requirement that registered persons

comply with FINRA information requests, providing that "[n]o member or person shall fail to

provide information" requested pursuant to the Rule. Hunsinger failed to respond in any manner

to requests for information. Accordingly, the Hearing Officer finds that Hunsinger violated Rule

8210. His violation ofRule 8210 is also a violation ofRule 2010.36

V. Sanctions

A. Conversion

Without his parents' knowledge or authorization, Hunsinger caused funds from his

parents' securities accounts to be transferred to bank accounts in his name or for his benefit. As

stated, this amounts to conversion. Such conduct is patently antithetical to the high standards of

37conduct FINRA seeks to promote and, therefore, the Sanction Guidelines recommend a bar,

regardless ofthe amount converted.38 In the absence ofany demonslrable mitigating

circumstances, and in the presence of a number of aggravating factors, including that Hunsinger

engaged in numerous acts ofmisconduct over an extended period oftime, made numerous

35 Complaint 1MI 21, 22; Cottam Decl. 1125.

36 See Michael A. Rooms, Exchange Act Rel. No. 51467, 2005 SEC LEXIS 728, at *13-14 &n.14 (Apr. 1,2005)
(holding that efforts to impede NASD (now FINRA) investigations violate high standards of commercial honor and
just and equitable principles of trade), a#?d, Rooms v. SEC, 444 F.3d 1208 (10th Cir. 2006).

37 See Dep't ofEnforcement v. Pate4 No. C02990052, 2001 NASD Discip. LEX[S 42, at *24-25 (NAC May 23,
2001).

38 Sanction Guidelines 36.
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lulling statements, and acted with a high degree of culpability, Hunsinger will be barred from39

associating with any FINRA member firm in any capacity for converting customers' funds, in

violation ofNASD Rules 2330(a) and 2110, and FINRA Rules 2150 and 2010.

Enforcement has also requested, and the Hearing Officer will order, Hunsinger to pay

restitution to his parents. Restitution is appropriate *'when an identifiable person... has suffered

a quantifiable loss proximately caused by a respondent's misconduct.' ? Here, HRH and MLH

suffered a $1,452,503.57 loss, proximately caused by Hunsinger's misconduct. Accordingly, the

Hearing Officer will order Hunsinger to pay restitution to HRH and MLH in the amount of

$1,452,503.57,  plus interest from July 8, 2011 (the date ofthe last unauthorized withdrawal from

his parents' Fidelity accounts) until paid in full.41

B. Securities Fraud

The Sanction Guideline for misrepresentations or material omissions of fact recommends

42
a bar in egregious cases. Hunsinger's violations were egregious. He led his parents to believe

that the proceeds of sales of their securities would be invested in an annuity, when, in fact, he

never intended to invest in an annuity and directed a significant amount of the proceeds to his

bank accounts. Thereafter, he lulled his parents into a false sense of security about their

investments by repeatedly misrepresenting that the annuity was one oftheir assets. Accordingly,

and in the absence of any evident mitigating circumstances, Hunsinger will be barred from

associating with any FINRA member firm in any capacity for engaging in securities fraud, in

39 Sanction Guidelines 6-7 (Principal Considerations 8,9,10,13).
40 Sanction Guidelines 4 (General Principle 5).
41 To the extent that Hunsinger's payment ofall orpart ofthe $1,354,496.44judgment rendered against him by the
Superior Court ofNew Jersey OBernstein Decl., Ex. B) compensates for the loss Hunsinger caused his parents by
converting their funds as described in this decision, the amount due under this order shall be reduced accordingly.

42 Sanction Guidelines 88; see Burch, 2011 FINRA Discip. LEXIS 16, at *44.
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violation ofExchange Act Section 10(b), Rule 10b-5 thereunder, NASD Rules 2120 and 2110,

and FINRA Rules 2020 and 2010.

C. Failure to Provide Information

A violation ofRule 8210 is serious because the rule ?'provides a means, in the absence of

subpoena power, for [FINRA] to obtain from its members information necessary to conduct

investigations. The rule thus "is at the heart of the self-regulatory system for the securities ,,43

industr?' and when members delay their responses or neglect entirely their responsibilities under

the rule, they ?undermine the ability of [FINRA] to... protect the public interest."44 For these

reasons, the Sanction Guidelines recommend a bar when an individual does not respond in any

manner to requests for information or testimony. 45

Hunsinger failed to respond in any manner to two requests for information. There is no

evidence of any mitigating factors that would justify a sanction less than a bar. Accordingly, the

Hearing Officer concludes that Hunsinger should be barred from associating with any FINRA

member in any capacity for violating FINRA Rules 8210 and 2010.

VI. Order

Hunsinger is barred from associating with any FINRA member in any capacity for each

ofthe following violations: (i) converting customer funds, in violation ofNASD Rules 2330(a)

and 2110, and FINRA Rules 2150 and 2010; (ii) engaging in securities fraud, in violation of

Section 10(b) ofthe Securities Exchange Act of 1934, Rule 10b-5 thereunder, NASD Rules 2120

and 2110, and FINRA Rules 2020 and 2010; and (iii) failing to provide requested information, in

violation ofFINRA Rules 8210 and 2010.

43 RichardJ. Rouse, 51 S.E.C. 581,584, 1993 SEC LEXIS 1831, at *7 (1993).

44 HowardBrettBerger, Exchange Act Rel. No. 58950,2008 SEC LEXIS 3141, at *13 (Nov. 14,2008),pet?ion
denied, 347 F. App'x 692 (2d Cir. 2009).
45 Sanction Guidelines 33.
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Additionally, Hunsinger is ordered to pay restitution to HRH and MLH, or, if one should

predecease the other, to the survivor, in the principal amount of $1,452.503.57, plus interest from

July 8,2011, until paid in full. Interest shall accrue at the rate set in 26 U.S.C. § 6621(a)(2). If
46

this decision becomes FINRA's final disciplinary action, the bars shall take effect immediately.47

YNUB,MYNnpotkJ
Rada Lynn Potts
Hearing Officer

Copies to:

Hugh R. Hunsinger (via overnight courier andjir.st-class maio
M. Catherine Cottam, Esq. (via email andjirst-class maio
Jeffrey D. Pariser, Esq. (via emai?

46 The interest rate set in Section 6621(a)(2) ofthe Internal Revenue Code is used by the Internal Revenue Service

to determine interest due on underpaid taxes and is adjusted each quarter.
47 In the event that HRH or MLH cannot be located, unpaid restitution (with interest) should be paid to the
appropriate escheat, unclaimed-property, or abandoned-property  fund for the state ofthe Hs' last known address.
Satisfactory proof ofpayment ofthe restitution (with interest), or ofreasonable and documented efforts undertaken

to effect restitution (with interest), shall be provided to the staff ofFINRA's Department ofEnforcement no later
than 90 days after the date when this decision becomes fmal. The customers identified here by their initials are
identified by name in an addendum to this decision that is served only on the parties.
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FINANCIAL INDUSTRY REGULATORY AUTHORITY

OFFICE OF HEARING OFFICERS

Department ofEnforcement,

Complainant,

V.

Hugh R. Hunsingcr, Jr. (CRD No. 2179745), DISCIPLINARY PROCEEDING

No. 2011030045101
Respondent

COMPLAINT

The Department ofEnforcement alleges:

SUMMARY

1. From about December 2002 to about July 2011, Hugh R. Hunsinger, Jr.

("Respondent")  misappropriated a total of $1,452,503.57  from the accounts oftwo customers,

HRH and MLH, his elderly and unsophisticated parents. To hide his misappropriation,

Respondent told his parents that he was selling securities they owned to invest in new insurance

or securities products; in fact, he deposited the funds into bank accounts he controlled.

Respondent's conduct violated Section 10(b) ofthe Securities Exchange Act of 1934 (''Exchange

Act") and Rule 10b-5 thereunder, as well as NASD Rules 2330(a), 2120 and 2110, and FINRA

Rules 2020,2150, and 2010.

2. OnNovember 23, 201 1 and December 12,2011, FINRA staff sent Respondent a

written request for information pursuant to FINRA Rule 8210. Respondent failed to respond.

This conduct violated FINRA Rules 8210 and 2010.

RESPONDENT AND JURISDICriON



3. Rcspondent first bccamc registered with FINRA as ail li?vatmcnt Company and

Variable Contmcts Products Representative in 1991, and first became registered as a General

Securities Representative in 1994. From January 2002 lo November 3,2011, Respondent was

registered as both an Investment Company and Variablc Contracts Products Representative and

as a Gcncral Sccuritics Representative through F?NRA member Lincoln Financial Advisors

Coxporation CXFA").

4. Respondent is not currently associated with a FINRA member firm. He remains

subject to FINRA'sjurisdiction pursuant to Article V, Section 4, ofthe FINRA By-Laws, in that:

a) this Complaint was filed within two years after a December 2, 2011 amendment to the notice

of termination (which in turn was filed within two years ofhis termination) that discloses

possible misconduct actionable under applicable statutes, rules, and regulations; and b) this

Complaint charges Respondent with misconduct committed while he was registered or

associated with a FINRA member, and with failing to respond to FINRA requests for

information sent during the two-year period after he ceased to be registered or associated with a

FINRA member.

BACKGROUND

5. In or around spring 2002, at Respondent's recommendation,  HRH and MLH

established four accounts at LFA 

- an Individual Retirement Account ("IRA") for each, ajoint

account, and an individual account for MLH. In or around August and September 2002,

Respondent arranged for a third party (the "Investment Advisor") to provide investment

management and evaluation services for the assets HRH and MLH held in their IRA accounts.

Respondent, however, remained the Financial Advisor for the accounts.

7
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6. In Scptcmbcr 2002. in connection with thc investment managcmcnt and

evaluation arrangcmcnt, Respondent caused six IRA accounts to be established at Fidelity for

l iR1-/ and/or MLH and caused most ofthe assets in HRH's and MLH's IRA accounts at LFA to

bc transfcrred to the Fidelity accounts.

7. Respondent was responsible for all communications with the Investment Advisor,

who directed trading in the Fidelity accounts, and Respondent had the authority to request that

the Investment Advisor periodically transfer funds from the Fidelity accounts.

FIRST CAUSE OF AcrloN
?Misappropriation and Conversion offunds in violation of

NASD Rules 2330 and 2110 and FINRA Rules 2150 and 2010)

8. The Department realleges and incorporates by reference paragraphs 1 through 7,

above.

9. On or around December 3,2002, Respondent caused $50,000 to be transferred

from HRH's and MLH's joint account at LFA to an account at Lakeland Bank in Fairfield, NJ,

for the benefit ofRespondent and his wife. Neither HRH nor MLH ever had an account at

Lakeland Bank and neither authorized a transfer of $50,000 to Respondent or his wife, or to the

Lakeland Bank account.

10. On 83 occasions, between around January 31, 2005 and around July 8,2011,

Respondent caused $ 1,402,503.57 to be transferred from his parents' Fidelity IRA accounts to

two accounts in Respondent's name at TD Bank, f/k/a Commerce Bank, in New Jersey, as

reflected on the attached schedules in Exhibit A.

11. Neither HRH nor MLH has ever had an account at Commerce Bank or at TD

Bank and neither HRH norMLH ever authorized thetransfer offunds from any oftheir Fidelity

accounts to Respondent or to accounts at Commerce Bank or TD Bank.
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12. Asa result of the forcgoing convcrsion and misappropri?tion. Respondent

violated NASD Rules 2330(a) and 2110, and FTNRA Rules 2150 and 2010.

SECOND CAUSE OF AamN
(Misreprese,itations in connectio,i with the purchase or sale of sec?irities

i,i violation of,Section 10(b) of the Exchange Act an
Rule lOb-5 tliereunder, NASD Rules 2120 and 2110, and FINRA Rules 2020 and 2010)

13. Thc Departmcnt reallegcs and incorporates by rcference paragraphs 1 through 7,

and 9 through 12, above.

14. In or around February 2006, Respondcnt rccommended that HRH and MLH

invest in a deferred combination variable and fixed annuity to be issued by ING (the''ING

Annuity"). He provided HRH and MLH with documents that purported to be designed for HRH

and that contained information, based on an historical illustration, concerning withdrawals,

contract values, cash surrender, average annual returns, and standard death benefit. HRH and

MLH agreed to Respondent's recommendation and believed that Respondent was selling

securities from their LFA and Fidelity accounts to purchase the ING Annuity.

15. During meetings in 2006 and 2009, Respondent reiterated to HRH and MLH, both

orally and in writing, that he had purchased the ING Annuity. In or around 2010, Respondent

also provided HRH and MLH with additional documents reflecting the purported initial premium

for the ING Annuity. Respondent caused securities to be sold in his parents' Fidelity accounts,

but never purchased an ING Annuity on behalf of HRH or MLH. Instead, he caused some of

the proceeds from the sales to be deposited into his Commerce Bank and ?ID Bank accounts, as

alleged above in the First Cause ofAction.

16. Respondent acted with scienter in falsely representing that he had purchased the

ING Annuity on behalfofHRH and MLH.
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17 As a result ofthc foregoing. Respondent willfully violated Scction 10(b) ofthe

Exchange Act and Rule IOb-5 thcreundcr, NASD Rules 2120 and 2110 and FlNRA Rules 2020

and 2010.

THIRD CAUSE OF AcrION
(Failure to respond in violation of FINRA Rules 8210 and 2010?

18. 1 hc Department realleges and incorporates by reference paragraphs 1 through 7.9

through 12 and 14 through 17, above.

19. On November 23, 201 1, pursuant to FINRA Rule 8210, FINRA staff("staff")

requested that Respondent provide information and documents related to its investigation by

December 7,201 1 (the "November 23 request"). The November 23 request was mailed by

certified mail, return receipt requested, and by first class mail to the last known residential

address ofRespondent as reflected in the Central Registration Depository ("CRD").

20. A receipt was returned to the staff reflecting that Respondent received the

November 23 request on November 26, 2011. Respondent failed to respond to the November 23

request.

21. On December 12, 2011, the staff sent a second request notifying Respondent that

he had not responded to the request for the information and documents previously sent on

November 23, 2011 (the ''December 12 request"). The December 12 request stated that the

documents and information should be provided to the staffno later than December 27, 2011.

The December 12 request was mailed by certified mail, return receipt requested, and by first

class mail to the last lmown residential address of Respondent as reflected in CRD.

22. A receipt was returned to the staff reflecting that Respondent received the

December 12 request on December 15, 2011.
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21 Respondentluiled to respond and has not yct provided any information or

documents to the staff.

24 As a rcsult ofthc foregoing, Respondent violated FINRA Rulcs 8210 and 2010.

RELIEF REQUESTED

Wi ?EREFORE, the Department respectfully requests that the Panel:

A. make findings of fact and conclusions of law that Respondent(s) committed the

Violations charged and alleged herein;

B. order that one or more ofthe sanctions provided under FINRA Rule 8310(a) be

imposed, including that Respondent be required to disgorge fully any and all ill-

gotten gains and/or make full and complete restitution, together with interest;

C. order that Respondent bear such costs ofproceeding as are deemed fair and

appropriate under the circumstances in accordance with FINRA Rule 8330:

D. make specific findings that Respondent Hugh R. Hunsinger, Jr. willfully violated

Section 10(b) ofthe Exchange Act and Rule 10b-5 thereunder.

FINRA DEPARTMENT OF ENFORCEMENT
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FINRA ???ént ofEnforcement
15200 Omega Drive, 3rd Floor
Rockville, MD 20850-3241
Phone: 301-258-8516; Fax: 301-208-8090
E-mail: catherine.cottam@finra.org
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