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COMPLAINT

The Department of Enforcement (“Enforcement”) alleges:
SUMMARY

1. Joseph Brandon Westphal (“Westphal” or “Respondent™), a former registered
representative at J.W. Cole Financial, Inc. (“Cole” or the “F‘irm”) and ABC, both FINRA-
registered firms, was investigated by the Firm on suspicion of misconduct, described below.

2. Westphal’s employment with the Firm terminated voluntarily in September 2011.
On or about October 21, 2011, after Westphal had left Cole, the Firm was informed by its
clearing firm that Westphal had effected securities purchases in a personal account at the Firm
without having sufficient funds in the account to pay for those purchases. The Firm determined
that Westphal had done so with the intent of selling the positions prior to the settlement date for
the purchase trades. This conduct is known as “free riding” and is prohibited by Federal Reserve

Regulation T (CFR Part 220, Credit By Brokers And Dealers) and FINRA rules.




3. Upon further review by the Firm, it appeared that Westphal had potentially opened
several brokerage accounts at Cole’s clearing firm without submitting required documentation
and obtaining Firm approval and had potentially engaged in improper trading.

4. On or about October 24, 2011, ABC terminated Westphal’s employment when it
learned that Westphal allegedly engaged in improper trading in his accounts at Cole, among
other misconduct.

5. Enforcement initiated an investigation into Westphal’s alleged misconduct and
requested, on numerous occasions, pursuant to FINRA Rule 8210, that he provide information
and documents. Westphal failed to comply with these requests, in violation of FINRA Rules
8210 and 2010.

RESPONDENT AND JURISDICTION

6. Westphal entered the securities industry in March 2004 when he became
associated as a registered representative at a FINRA-registered broker dealer. Between that date
and May 2007, Westphal was associated with three other FINRA-registered firms as a registered
representative.

7. In June 2007, Westphal became employed with the Firm. While associated with
the Firm, he became registered as a General Securities Representative in June 2007, a General
Securities Principal in September 2007 and an Options Principal in October 2008. From
approximately January 2010 to September 2011, Westphal was Cole’s Director of Brokerage.
He voluntarily left Cole in September 2011, after which he was associated with ABC and DEF,
two other FINRA-registered broker-dealers. From September 12 to October 24, 2011, Westphal
was associated with ABC as a registered representative. His last employment in the securities

industry, with DEF, terminated voluntarily on June 29, 2012.



8. On September 14, 2011, Cole filed a Uniform Termination Notice for Securities
Industry Registration (“Form U5”) with FINRA, stating that Westphal’s association with the
Firm had ended voluntarily effective September 8§, 2011.

9. On November 4, 2011, the Firm filed an amended Form U5 for Westphal with
FINRA, stating that it had initiated an internal review into a “potential violation of SEC [sic]
Regulation T as it related to free riding . . .” by Westphal.

10.  The Form U5 amendment filed by Cole relating to Westphal was followed by a
Form U5 filed by ABC on November 22, 2011. The November 22, 2011 ABC Form U5 stated
that effective October 24, 2011, “Westphal was terminated after admitting to violations of
Regulation T in personal brokerage accounts held at another firm. Further investigation
concluded that he had not complied fully with FINRA Rule 3050 by disclosing all personal
accounts held at that firm.”

11. On February 23, 2012, Cole filed an amendment to Westphal’s Form US,
reporting that it has investigated Westphal’s conduct as an associated person and found that
Westphal: (a) “opened multiple accounts, without the required account paperwork and principal
approval”; (b) “stole profits from ... fraudulent trades by wiring fund[s] directly to his personal
bank account”; (c) “stole monies directly from the firm revenue account”; and (d) “was in
violation of ethical standards of practice for multiple free riding violations, unethical trading
practices, theft, wire fraud, and fraud.”

12. Westphal is not currently employed in the securities industry. Although he is no
longer registered or associated with a FINRA member, he remains subject to FINRA’s
jurisdiction for purposes of this proceeding, pursuant to Article V, Section 4 of FINRA’s By-

Laws, because (1) the Complaint was filed within two years after the effective date of



termination of Respondent’s association with DEF, namely, June 29, 2012, and (2) the
Complaint charges him with failing to respond to FINRA requests for information during the
two-year period after the date upon which he ceased to be registered or associated with a FINRA
member.

CAUSE OF ACTION

Failure to Respond to FINRA'’s Information and Document Requests
Violation of FINRA Rules 8210 and 2010

13.  The Department realleges and incorporates by reference paragraphs 1 through 12
above.

14. FINRA Rule 8210(a) (1) requires a “member, person associated with a member, or
any other person subject to FINRA’s jurisdiction to provide information orally, in writing, or
electronically ... and to testify at a location specified by FINRA staff...with respect to any
matter involved in the investigation, complaint, examination, or proceeding...”

15.  FINRA Rule 2010 states that “A member, in the conduct of its business, shall
observe high standards of commercial honor and just and equitable principles of trade.”

16. Following notification of the Firm’s investigation into Westphal’s conduct,
Enforcement sent Westphal a letter dated August 24, 2012 (the “August 2012 Request”),
requesting that he provide, pursuant to FINRA Rule 8210, information and documents
concerning the matters reported in the Forms U5 (and amendments thereto) filed by Cole and
ABC. In accordance with FINRA Rule 8210(d), the August 2012 Request was mailed to
Westphal’s address of record as reflected in the Central Registration Depository (the “CRD
Address”). The August 2012 Request was sent to Westphal at the CRD Address by certified
mail, return receipt requested, and first class mail. The due date for Westphal to provide the
information and documents requested in the August 2012 Request was September 14, 2012.
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17.  Westphal received the August 2012 Request and by email to Enforcement dated
September 13, 2012, requested an cxtension of time to respond to the request. By email dated

September 13, 2012, sent to westphjb@yahoo.com, the email address that Westphal had used to

contact Enforcement (the “Email Address”), Enforcement granted Westphal an extension of time
until September 21, 2012 to respond to the August 2012 Request.

18.  On September 24, 2012, Westphal emailed Enforcement from the Email Address
and in the body of that email, provided certain information purporting to respond to items
enumerated in the August 2012 Request. Westphal, however, did not attach the documents
requested in the August 2012 Request, nor did he mail them to Enforcement. Westphal did not
provide all of the requested information and did not provide any documents responsive to the
August 2012 Request.

19.  In November 2012, Enforcement sent Westphal a letter notifying him that he had
not complied with the August 2012 Request and directing Westphal to submit his response or
contact Enforcement. By email to Enforcement dated November 29, 2012, Westphal indicated
that he was gathering the documents requested in the August 2012 Request. Notwithstanding this
representation, Westphal did not provide any documents responsive to the August 2012 Request.

20. InJanuary 2013, Enforcement sent Westphal a letter, notifying him that he had not
complied with the August 2012 Request, which was attached. Westphal was directed to provide
the requested information and documents no later than January 14, 2013. Westphal did not
respond and did not provide information and documents responsive to the August 2012 Request.

21.  On April 11, 2014, Enforcement sent Westphal another letter, pursuant to FINRA
Rule 8210 (the “April 11, 2014 Request™), to his CRD Address by certified mail, return receipt

requested, and first class mail, requesting the information and documents that Enforcement had



requested in the August 2012 Request. The April 11, 2014 Request reiterated the specific items
that Enforcement requested in the August 2012 Request. The April 11, 2014 Request also
notified Westphal that he had not complied with the August 2012 Request and that “the failure to
comply with FINRA’s requests may result in the institution of non-summary or formal
disciplinary proceedings leading to sanctions including a bar.”

22.  The April 11, 2014 Request was also mailed to another address that Enforcement
obtained through an Internet search before the mailing as a possible residence for Westphal (“the
“Tuscany Bay Drive Address”), by the same methods as the copies sent to the CRD Address. In
addition, on April 11, 2014, Enforcement sent an electronic copy of the April 11, 2014 Request
to the Email Address. The due date for Westphal to provide the requested information and
documents was April 25, 2014.

23. The April 11, 2014 Request letters sent via certified mail and first class mail to
Westphal’s CRD Address were returned to Enforcement and marked “Moved Left No Address;

Unable to Forward; Return to Sender.” The April 11, 2014 letter sent via certified mail to the

Tuscany Bay Drive Address was returned to Enforcement and marked “Return to Sender;

Unclaimed; Unable to Forward.” The copy of this letter sent by first class mail to the Tuscany

Bay Address was not returned. There was no reply to Enforcement’s April 11, 2014 email sent to
the Email Address. Westphal did not provide information and documents as requested in the
April 11, 2014 Request.

24.  On April 29, 2014, Enforcement sent Westphal another letter, pursuant to FINRA
Rule 8210 (the “April 29, 2014 Request™), by certified mail, return receipt requested, requesting
the information and documents that Enforcement had requested in the August 2012 and April 11,

2014 Requests. The April 29, 2014 Request reiterated the specific items that Enforcement




requested in the August 2012 and April 11, 2014 Requests. The April 29, 2014 Request also
notified Westphal that he had not complied with the August 2012 and April 11, 2014 Requests
and that “the failure to comply with FINRA’s requests may result in the institution of non-
summary or formal disciplinary proceedings leading to sanctions including a bar.” The due date
for Westphal to provide the requested information and documents was May 13, 2014.

25.  The April 29, 2014 Request was mailed to Westphal’s CRD Address, the Tuscany
Bay Drive Address and a third address, though it did not appear on the Internet search described
in paragraph 22 above, that had been identified in Enforcement’s investigative file as a possible
residence for Westphal (the “Kearney Way Address”). On May 1, 2014, Enforcement sent
copies of the April 29, 2014 Request via first class mail to the CRD Address, the Tuscany Bay
Drive Address and the Kearney Way Address, and an electronic copy via email to the Email
Address.

26. The April 29, 2014 letters sent via certified mail and first class mail to Westphal’s

CRD Address were returned to Enforcement and marked “Moved Left No Address; Unable to

Forward; Return to Sender.” The April 29, 2014 letters sent via certified mail and first class mail

to the Kearney Way Address were returned to Enforcement and marked “Return to Sender;
Attempted — Not Known; Unable to Forward.” The April 29, 2014 letter sent via certified mail to

the Tuscany Bay Drive Address was returned to Enforcement and marked “Return to Sender;

Unclaimed; Unable to Forward.” The copy of this letter sent by first class mail to the Tuscany
Bay Address was not returned. There was no reply to Enforcement’s May 1, 2014 email sent to
the Email Address. Westphal did not provide information and documents requested in the April

29, 2014 Request.




27.  To date, Westphal has not provided any of the requested documents to FINRA and
has not provided all of the requested information.

28.  Westphal’s failure to provide requested information and documents impeded
FINRA'’s investigation into his misconduct.

29.  The acts, practices and conduct described above demonstrate Westphal’s failure to

cooperate with this investigation and constitute violations of FINRA Rules 8210 and 2010.
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RELIEF REQUESTED

WHEREFORE, the Department respectfully requests that the Panel:
A. make findings of fact and conclusions of law that Respondent committed the

violations charged and alleged herein;

B. order that one or more of the sanctions provided under FINRA Rule 8310(a),
including monetary sanctions, be imposed; and

C. order that Respondent bear such costs of proceeding as are deemed fair and

appropriate under the circumstances in accordance with FINRA Rule 8330.
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