FINANCIAL INDUSTRY REGULATORY AUTHORITY
OFFICE OF HEARING OFFICERS

Department of Enforcement,

. DISCIPLINARY PROCEEDING
Complainant, No.2012032650301

V.

Mark R. Talley (CRD No. 4969783),

COMPLAINT
Respondent.
The Department of Enforcement alleges:
SUMMARY
1. In July 2011, Mark Talley falsely told a customer that the sale of a variable

annuity he recommended would not result in a surrender fee. In fact, the customer incurred a

$15,000 surrender fee when he engaged in the sale.

2. Talley falsely stated on both a form he submitted to his firm and in a letter he
submitted to FINRA in response to a request made pursuant to FINRA Rule 8210 that he
confirmed with the insurance company that underwrote and issued the annuity that its sale would

not result in a surrender fee.

3. Talley failed to appear for testimony requested by FINRA staff pursuant to

FINRA Rule 8210.

4. By virtue of his conduct, Talley violated FINRA Rule 2010 and FINRA Rule

8210.



RESPONDENT AND JURISDICTION

5. Mark R. Talley (CRD No. 4969783) entered the securities industry in May 2005
and was associated with two FINRA member firms before September 2009, when he joined Fifth
Third Securities, Inc. (“Fifth Third”). While in the securities industry, Talley held the following
securities licenses: Series 7, Series 63, and Series 66. Talley was permitted to resign from Fifth
Third on May 8, 2012, and his registrations with Fifth Third were terminated on May 21, 2012.

6. Although Talley is not currently associated with a FINRA member, he remains
subject to FINRA’s jurisdiction for purposes of this proceeding pursuant to Article V, Section 4
of FINRA’s By-Laws of the Corporation, because (1) this Complaint was filed within two years
after the date upon which he ceased to be associated with a FINRA member, namely May 21,
2012, and (2) this Complaint charges him with misconduct while he was associated with a

FINRA member.
STATEMENT OF FACTS

7. In July 2011, Talley recommended that his customer, JV, replace an existing

variable annuity with a new variable annuity.

8. On July 25, 2011, Talley misrepresented to JV orally and in writing that his
existing variable annuity was out of the surrender period and, therefore, could be sold without

incurring a surrender fee.

9. In fact, the annuity was still in the surrender period and JV would incur a $15,000

surrender fee if the annuity was sold.




10.  JV considered Talley’s representation that the sale of the variable annuity would
not result in a surrender fee and, with that understanding, sold the annuity and purchased a new

one.

11. On a form titled Request to Switch, Exchange, or Rollover Investments (the
“switch form™), Talley falsely stated that, on July 22,2011 at 3:00 p.m., he called a specific 1-
800 phone number and verified that JV’s existing annuity was out of the surrender period.
Talley claimed on the switch form to have obtained this information by speaking with KP, who
he claimed was an employee of the insurance company that underwrote and issued the annuity.
In fact, Talley did not contact the insurance company to verify that JV’s annuity was out of the
surrender period. The information that Talley placed on the form about that supposed call was

false.

12.  Talley showed the switch form to JV, who then signed and dated it July 25, 2011.

13.  OnJuly 25, 2011, in connection with JV’s proposed annuity switch, Talley

submitted the switch form to Fifth Third.

14. On May 21, 2012, Fifth Third filed a Form U5 with FINRA on which the firm
disclosed that Talley was permitted to resign after the firm determined that he had “provided

inaccurate information on a client disclosure document.”

15.  In connection with an investigation into that disclosure, FINRA sent Talley an

information request letter pursuant to FINRA Rule 8210 dated June 11, 2012.

16.  OnJuly 6, 2012, Talley submitted a letter to FINRA in response to FINRA’s

information request. In his letter to FINRA, Talley claimed that, on July 22, 2011, he confirmed




JV’s variable annuity was out of the surrender period by contacting KP, an employee of the

insurance company that underwrote and issued the annuity.

17.  As described above, this information was not true and Talley’s response to

FINRA was false.

18.  On July 23, 2013, FINRA staff sent a letter requesting that Talley appear for

testimony pursuant to FINRA Rule 8210.

19.  Asrequested, on August 14, 2013, Talley appeared for testimony. Although

Talley was represented by counsel, his counsel did not attend Talley’s testimony.

20.  During a break in the testimony for lunch and without prior notice, Talley told
FINRA staff that he needed immediately to go to work and that he could not continue his
testimony. FINRA staff informed Talley that they had additional questions for him and that they

would contact his attorney to schedule another day on which to conclude his testimony.

21. On October 14, 2013, FINRA staff sent a letter to Talley’s attorney and copied
Talley at his attorney’s request. The letter requested that Talley appear for testimony pursuant to
FINRA Rule 8210. The letter was sent to Talley and his attorney via U.S. Postal Service
Certified Mail, Return Receipt requested. The attorney’s copy was sent to the attorney’s
business address. Talley’s copy was sent to Talley’s residential address in Ft. Mitchell,
Kentucky, as listed in FINRA’s Central Registration Depository (CRD) system. The electronic
copies were sent to email addresses which the attorney and Talley had previously used to
communicate with FINRA staff. The testimony was scheduled to take place on November 14,

2013.




22.  The Return Receipt for the letter sent to the attorney’s address was returned to

FINRA staff with a signature indicating that the letter was received.

23.  The Return Receipt for the letter sent to Talley was not returned but tracking
information provided by the U.S. Postal Service’s website indicates that the letter was delivered

on October 23, 2013.

24, On November 11, 2013, Talley’s attorney informed FINRA staff that he did not

expect Talley to appear for testimony.
25.  Talley did not appear for testimony on November 14, 2013.

FIRST CAUSE OF ACTION
PROVIDING FALSE INFORMATION TO A CUSTOMER
VioLATION OF FINRA RULE 2010
26.  The Department realleges and incorporates by reference paragraphs 1 through 25

above.

27.  FINRA Rule 2010 requires that “[a] member, in the conduct of his business, shall

observe high standards of commercial honor and just and equitable principles of trade.”

28. By misrepresenting to JV orally and in writing that his variable annuity was out
of the surrender period and, therefore, could be sold without incurring a surrender fee, Talley

violated FINRA Rule 2010.

SECOND CAUSE OF ACTION
PROVIDING FALSE ANSWERS TO FINRA AND FAILING TO APPEAR FOR TESTIMONY
VioLATIONS OF FINRA RULES 8210 AND 2010

29.  The Department realleges and incorporates by reference paragraphs 1 through 25

above.




30. FINRA Rule 8210 requires persons subject to FINRA’s jurisdiction “to testify at a
location specified by FINRA staff, under oath or affirmation administered by a court reporter or
a notary public if requested, with respect to any matter involved in the investigation. Providing

false or misleading information to FINRA in response to a Rule 8210 request also violates Rule

8210.

31. By falsely stating in response to a request issued pursuant to Rule 8210 that he had
contacted the insurer to confirm JV’s annuity was out of the surrender period, Talley violated

FINRA Rule 8210. By virtue of that violation, Talley also violated FINRA Rule 2010.

32. Talley also violated FINRA Rule 8210 by failing to appear for testimony on
November 14, 2013, as requested pursuant to a FINRA Rule 8210 request. By virtue of that

violation, Talley also violated FINRA Rule 2010.

RELIEF REQUESTED

WHEREFORE, the Department respectfully requests that the Panel:

A. make findings of fact and conclusions of law that Respondent committed the

violations charged and alleged herein;

B. order that one or more of the sanctions provided under FINRA Rule 8310(a),
including monetary sanctions, be imposed; and
C. order that Respondent bears such costs of proceeding as are deemed fair and

appropriate under the circumstances in accordance with FINRA Rule 8330.
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