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FINANCIAL INDUSTRY REGULATORY AUTHORITY
LETTER OF ACCEPTANCE, WAIVER AND CONSENT

NO. 2012032749001

TO: Department of Enforcement
Financial Industry Regulatory Authority ('?FINRA")

RE: David Andrew Herlicka, Respondent
CRD No. 2627602

Pursuant to FINRA Rule 9216 of FINRA's Code ofProcedure, Respondent David Andrew
Herlicka ('?Respondeni' or "Herlicka") ? ?br ts this Letter of Acceptance, Waiver and Consent
('?AWC") for the purpose of proposing a settlement ofthe alleged rule violations described
below. This AWC is submitted on the condition that, if accepted, FINRA will not bring any
future actiom ?gainst Rt:: , , ,??t alleging violations based on the same factual ?odings
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ACCEPTANCE AND CONSENT

A R?pondent hereby accepts and conscnts, without admitting or denying the
findings, and solely for the ?, [q, ''ses of this proceeding and any otherproceeding
broughtbyoron behalfofFINRA, or to which FINRAisa party, prior to a
hearing and without an adjudication ofany issue oflaw or fact, to the entry ofthe
followingf li? 6,by FINRA:

,BACKGROUND

From September 1996 until August 201 1, Herlicka was employed by New York
Life Securities LLC (the ?Firm"), a FINRA regulated broker-dealer, as ?4, 

,, .? ?e agent. He became registemd with ihe Firm as a General Secu?itics
Representative (Series 7) b,-?. '' '., ? in 2000. Subsequently Herticka was
registered with the Firm as an Investment Company ProducWVariable Contracts
Ropi. .....i-i:ve (Series 6) beginning in 1997, and as an Inves?ment Company
Products/V?uiablc Contracts P?incipal (Series 26) 1'4, ' " , ? in 2004. On August
2, 2011, Herlicka volun?arily resigi?ed from the Firm. Themafter the Finn
?rn?ina?ed Herlicka' s regis?ration on August 5, 201 1.

Tl?ereafter, ?.? theperiod from Nov,-,?b? 16,20ll through January 29,2014,
th? Firm filed a series ofamcnded Uniform Tmnination Notices of Secunties

F? 

j Registmtion (amended Forms U5) reporting mimemus customer
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complaints about Herlioka. Although Herlicka has not been associated with
another FINRA regulated broker-dealer since August 2, 2011, pursuant to Article
V, Section 4 ofFINRA's By-Laws, HerHcka remains subject to FINRA's
jurisdiction until January 28, 2016, based on the filing ofan amended Form U5,
dated January 29, 2014.

RRT.F.VANT D??PLINARY ???T?RX

Herlicka has no prior relevant disciplinary history in the securities
industiy.

OVERVIEW

From 2003 through 2011 (the "Relevant Period'?, Herlicka, either independently

or working in conjunction with another registered representative, made unsuitable
trade recommendations to seven customers in connection with the sales of VULs.
Hcrlicka, either independently or working in conjunction with another registered
mpresentative, also mademisstntements, and failed to adequately disclose

i, -Jr?, ?.on mgaiding VULs, including the ??xistence of i? -, ?er fees, to these

same seven customers and one additional investor. Herlicka recorded false
information regarding customer net worth and annual income on VUL
applications for four ofthese customers. In 2011 Herlicka also effected an
unauthorized trade of a VUL for an additional customer.

FACTS AND VIOLATNECONDUC?

During the period from 2004 through August 2011, Herlicka worked in theFirm's
Bedford* New Hamp*hirehmnah  ofEice (the ..Bedfo d Office"). Herticka'?
business included recommending and selling variable annuities and VUIa among
other things.

One feature ofa VUL policy is that the owner can allocate aportion of his
premiumpayments to a scpamtesub----'-*inordato ? .,?, '4?e cashvalue
thmugh investments. Monthly chaiges, including a cost of f co charge and
administrative fees, are deducted from the policy's cash value. The cash value of
the policy may increase or decrease based on the performance ofthe sub-account
investments. The VUL policy terminates oapses) if at any time the net cash
6 -, ?ervalue is inm,ffi?ielttopaythemonthly  deductions.Upon  *-, ., , *'on
of the policy, the remaining cash value becomes worthless.

CU?em RD m?? KD

In August 2003. Herlicka mxi anothcr registered M??Mtative working in the
Bedford Office sold two VULs to Customers RD md KD. Herticka attended
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meetings with RD, KD and the other registered representative. Herlicka and the
other registered represent?ive shared commissions.

RD was a 52 year-old owner ofa small moving company earning approximately
$140,000 annually. KD was 55 years old and worked as RD's assistant, earning
approximately $13,000 ?nnn*lly. Both had little investment experience. At the
timeRD and KD paid their initial premiums on these VULs, they had no other
invcstmen!8 or savings.

Herlicka, and another registered mpresmtative from the Bedford Office,
recommended that RD and KD cach purchase a VUL. Herlickaand another
representative sold RD and KD a VUL with face amounts of$500,000 and
$250,000, respectively.

The investment component ofthe VULpolicy purchased by RD and KD
consisted of segregated sub-accounts where pmt oftheir pmniumpayments was
invested in?m,h,nl R EHerlicka, and another registered r?cprescntative fr?m the
Bedford Office, Mresented to RD and KD that they would not have to worry
about being able to aflord their premiums because they could use the funds
imrested in the VUL sub--????--*- to pay the prcmhmts. This statement was
K .1 ?e and misleading ?ince Hcrlicka Med ? disclose W RD 

/
 KD that

such actionwould adversely affectthenet cash mlrrendervahle oftheirpolicies,
and ifthe net cash surrmder value of their' policies was ,: 9?cient to cover the
monthly deductions, their policies would lapse.

RD's planned pmmium was $12?000 Ann,,ally. RD needed liquidity to take care of
the unexpected costs of his business. KD's planned premium was $6,000
*n?n,?lly, whilc her ?? -4?1 income was approximately $13,000. KD's planned
p??ium was nearly 50% of her gmss income.

The VULs Herlicka recommended to RD and KD were unsuitable since the
pyd s they needed to pay to prevent their pojicy from lapsing were higher
than they could afford given their fnancial situation and needs. In addition, the
VUI? did not meet their liquidity needs.

In June 2012, both RD's and KD's VULs lapsed because they could no longer
aflord the prmium payments. As a result, they lost the remaining cash value of
their policies, and later made a complaint against Herlicka to the Firm , egi. ,' ?
their VUL purchases.

Cus?omer MW

In or about December 2008, Herlicl?, along with another registered representative
fr?m the Bedford OfEce, sold Customer MW a VUL with a face value of
$2,000,000. The other mi" -. .'' tative had 1. ' .? responsibility for scnricing the
customer, but he and Herlicka shared the commissions. At the time, Customer
MW was a 51 year?old nurse with three dependents, with two children and a
spouse on long4erm disability. MW's annual income was approximately
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$90,000. The other registered represent?ive sold an immediate. annuity to MW's
husband, in part, to fmd the payment ofthe premiums for the $2,000,000 VUL.
Both Customer MW and her husband had hmited investment expericnce.

Hcr?icka and another registered representative sold Customer MW a VUL with a
face amount high? than what she, wanted at the time. Herlicka and the other
repi?entative recommended to MW that it was good to start with apolicyhaving
a higher face value, and then adjust the face value downward later. This
staten?ent was inaccurate md mi?l,- A,, ? since Herlicka and the other
representative failed to disclose that a decrease in the face amount would 1?SUlt in
a summder charge applicable to the amount ofthe decreased face amount

Unaware ofany possible surrender fees, Cus?omer MW decreased the fhce value
ofher VUL from $2 million to $750,000 in or about September 2011. She was
assessed a surrender fee of $5,830.10 for this policy change. Customer MW's
planned premium was $3,759 each quarter, or$15,036 annually. Customer MW's
plmmed p ? was approximately 16% ofher annual gross inoome. This VUL
was unsuitable since the premiums MW needed to pay to prevent her policy from
Iapsing were higher than she could afford given her - al situation.

Customer VW

Customer VW, MW's mother, was a 72 year-old rctiree when she met Herlicka
through another registered representa?ive in the Bedford Olice. After the death
ofher husband in December 2005, VW was living on a $24,000 macher's
pension. Her assets consisted ofhcrprimary residence, a separate Florida trailer,
two CDs worth approximately $8,000, and two variable annuities purohased by
her husband worth $59,870 and $75,521. VW was an unsophisticated investor
with limited investment experience.

On or about October 27,2006, based onHeelielr*'s ?-:.-,-......1-i:.-? VW
purA? ? e?A a VUL with a face value of$500,000. This product had a surrmder
period of 15 years. The scheduled annual premium for VW' s VULwas $30,000.
This VUL was unsuitable for VW, because the scheduled pmmiums were higher
than she could afford given her r ?ial situation and needs, including her
limited pension income. In addition, Herlicka failed to disclose that if the VUL
sub-accounts perfomledpoorly, paymentofplannedp.. ?, g?tbe
insufficient to prevent the net cash surrender value from declining to the point
whcre the VUL was in danger ofla?se.

Following Herlicka' s recommendation, VW subsequently incmased the face value
of her VUL to $1,500,000. This resulted in an increase ofhcr scheduled annual
premi?ml from $30,000 to $90,000, which sb? gould not ?,ffnnl

On or about August 24,2006, Herjicka made inaccurate entries on VW's VUL
application by recording VW's anmmt income as $100,000, when her pension was
only $24,000 per year, and additional income from her CDs was r ,?.
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Customer JT

In 2007, JT was a 48 year old, married nurse with two children and an annual
income of approximately $250,000. His wife was also a nurse e??ing an annual
income ofappro-:??,-ly $38,000. Their household net worth, excluding their
home, was approximately $500,000. JT's two children were in high school. JT,
VW's son4n-law, met with He?icka and another registered representative from
the Bedfmd Oflice.

In February 2007, based on the recommendation of Herlicka and another
registered represenmtive fmm the Bedford Oflice, JT Purchased a VUL with a $1

million face amount JT later increased the fhce amount to $2 million after
Herlicka told him that he Gould reduce the face amount later. Herlicka, however,
failed to disclose that reduction ofthe face ?nount would trigger a gurr?dcr
charge. On or about September 8, 2010, JT reduced the face amount of his VUL
flum $2 million to $1 million, thereby triggering a surrender charge. In addition,
Hcrlick? failed to disclose that the t 'ity and expense fee for his VUL would
increase over time.

On or about November 29,2006, Herlicka made false mtrics on JT's VUL
application by inaccurately recording JT's net worth as $2 million, when his
1, ,, l?rl,ld net worth was actimlly about $750,000.

Customers KR and CPR

KR and CPR are a married couple who met Herlicka and another registered
rcpresemtativc in the Bedford Office in approxA,,, r .ly 2008. KR and CPR wore
46 and 44 years old, respectively. At the time their children were 11 and 13 years
old. KR and CPRwereboth employed in a family-owned funeral home earning a
combined income ofapproximately $100,000. Although KRand CPRhad an
ownership interest in the fhnerat home, CPR's motherwas the primary own C.

In May 2008, Herlicka, with another mgistered npr--*=*:ve in the Bedford
O?ce, rec? ,, . -, ded and sold a VUL to each KR and CFR- Herlicka and the
other representative  told them that they could flmd their VUL premiums by using
the investment profits from a variable anm?ity each previously purchased. This
statement was inaccurate and misleading since Herlicka failed to disclose that if
the VUL subaocounts performed poorly, payment ofthe planned premiums
might be insufEicient to pmvent the net cash surrender value fom declining to the
point where the VUL was in danger oflapse,

On May 22,2008, both KR and CPR each signed a VUL appli?on for a VUL
with a faoe value of $ 1 million. The?e VUL policies were issued in July 2008.

On or about May 22,2008, when KR and CPR signed their applications, the
entries for income and net worth w?? blank. Sub?equmtly, Hedicka falsely

led KR's liquid net worth as $1 million on the VUL application, when his
lw.?e-l,old liquid net worth was ak, ' ?, ately $75,000.
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The combined annual planned premiums forKR's and CPR's VULs totaled
approximately $24,000. The VULs that were recommended to KR and CPR were
unsuitable since the premiums they needed to pay to prevent their policies from
lapsing were higher than they could afford given their finan?inl situation and
needs, including saving for college for their two children.

Customer SS

SS purchased a term life insurance policy from ABC Life Insurance Company in
2008 when he was a 46 year old, 

. 
-ied technician, with an annual income of

about $55,000. His wife was employed by a pharmacy, earning appmximately
$38,000 per year. They had two children. SS was an unsophisticated  customer
wilh limited investment experience.

In March 2009, another registered representative in the Bedfbrd Oflice
reoommended and sold to SS a VUL with a face value of$400,000 as a

Npl--* policy for his term life A. : . .. In Februa?y 2011, Hcrlicl? and

=#MaM#Md 
. -' tative in lhe Bedford 0?ce, recommended that SS

incre?e the face value ofhis prior V[JL ft?om $400,000 to $1 million. After SS
agreed W increase the face value on his VUI, his planned pi?miwi?s were
$18,000 per year. This was appmximately 32% ofhis ?mlual gI?SS e. The
VUL rect . . ., 

.? .1 t? SS was unsuitable since the premiums he needed lopayto
prevent his policy from lapsing was higher than he could afford given his
financial situation and needs, including his need to support two chi]dren.

In addition, Herticka and the oth? registered mpresentativc failed to disclose that
ifthe VUL sub-accoun?s perfbtmed poorly, payment ofplanned premiums might
be inm,fficient to prevent the net cash surrender value from declining to the point
whme the VUL was in rl*r'gr? of? lapse. SS complained to theFirm abouthis
VUL ? ?? ? an December 23, 2013.

M,MWLM==*0=.
NASD Conduct Rule 23 10(a) states that "in recommending to a customer the
purchase, sale or exchange ofany security, amembershall have reasonable
giolmds for believing that the reoommcndation is suitable for such customer upon
the basis ofthe facts, ifany, disclosed by such customer as to his other security
holdings and as to his financial situation and needs."

FINRA Rule 2010 and NASD 2110 require that "[a] member, in the conduct of its
business, shall observe high standards ofoommemialhonormdjust andequitable
principles oftrade. M

? OnDeocmbcr l5,2008, PINRA Rulc 2010 supcrseded NASD Rule 2114 however, the reiev?t t?xt of?he rule
remained the sama
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Herli?ka violated NASD Rules 2310 and 21 10 and IM 23104(b)(5) for certain
recommendations during the period ?m August 2003 until December 15, 2008
to Customers RD and KD, MW, VW, KR and CPR, that were unsuitable for them
based on their financial situation and needs, as described above. Herlicka violated
NASD Rules 2310, FINRA Rule 2010 and IM 2310-2(bX5) when he
recommended the increase in face value of SS's VUL in February 201 1, that was
zmsuitable for him based on his financial situation and needs, as described above.

Uafaa# Rmmiml- na Mare to Ilid- Iliak. aA Fee.

In connection with sales ofVULs, Herlicka made inaccurate statements and failed
to make disclosures regarding: the risk ofwithdrawing funds from VULs; the risk
of policy lapse; the increase in mortality and expense fees over time; and the
existence of surrender charges to Customers RD, KD, MW, VW, JT, KR and CPR
?1 <. 

? the pcriod from August 2003 until December 15, 2008, in violation of
NASD Rule 2110, as described above. Hedicka also violated FINRA Rule 2010
by failing to disclose a material fact in cannection to his sale of a VUL to
Cusbomcr SS in February 2011.

Unautho?ized Trade

In or about February 2011, Herlicka, and another registered representative in the
Bedford Offtce, recommended that Customer DS purchase a NYLIAC Variable
Universal Life Aca?molator, with a face amount of$2 million. DS never agreed
to the purchase of this VUL. Instead, DS infomled Herlicka that he wanted time
to research the comparative benefits of investing in IRAs instead.

On or about May 25, 201 1, despite the fhct that Hcrlicka lmew that DS had not
agreed to purchase a VUL, Herlicka and another registered representative in the
Bedford OMce, effected a suirender of a?mriable ?muity that DS already owned,
and used theprooeeds to Furchasc a VUL on his behalfwith a face valne of
$1,500,000.

Based on the foregoing, Hcdicka violated FINRA Rule 2010 and NASD IM
2310-2 fbr both the purchase ofa VUL for DS and thc sur??nder ofhis variable
anmlity.

aamaecmaadmeamww?NIEEi?
NASD Rule 3110(a) requiles member firms to ?make and preserve books,
accounts, records, memoranda, and correspondence in conformity with all
applicable laws, rules, regulations, and statements ofpolicypromulgatod
thereunder, and with the Rules of this A .?n,4-*'on and as prescribed by the
Securities Exchange Act of 1934, Rule 17a-3." In turn, Exchange Act Rule 17a-
3(a)(17) mquir? m?mber firms to make and keep for each a, twi?h anatmal
person as a customer, the customer's name, tax identification mimber, address,
telephone -,?. 

. , 
date of bir?h, cmploym?t status, annual M notmt?
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and investment objectives.

During the Relevant Period, the Firm required its registered representatives  to
record the customers' net worth and ?nnn?1 income on their VUL applications,
based on information obtained from their customers. Herlicka made false entries,

or signed applications with false entries made by another registered
representative, on Firm VUL policy applications for Customers VW, JT, KR and
CPR by:,lt 1+ g the net worth of Customers JT, KR and CPR, and inflating the
*nn,1?1 income of Customer VW.

Based on the ??regoin& Hedicka violated NASD Rides 3110(a) and 2110 in that
he caused his Firm to create and maintain inaccurate books and records, in
violation of Section 17(a) ofthe Securities Exchange Act of 1934 and Rule 17a-3

r , ,, lgated thereunder.

B. I also consent to the imposition of the following s?mctions:

1. A ? N -, 
:?'on in all capacities for a period of 18 mo?lh?, and

2. A fine of $97,484.01, which includes the dis?orgcmeot of co,-,? ?ons

received of $77,484.01.

The fine shall be due and payable either immediately upon reassociation with a member
finn following the 18 month suspension noted above, or prior to any application or
request for mlief fom any statutory disqualification  resulting from this or any other event
or proceeding whichever is earlier.

I specifically and voluntarily waive any right to claim that I am unable to pay, now or at
any time hereafter, the monetary sanction(s) imposed in this matter.

l und?tand that ?f-I am ba?re?i or ms?e??? from associating with anyFINRA member,

I become subject to a statutory disqualification as that ?rm is defmed in Article IH,
Section 4 of FINRA's By-Laws, incorporating Section 3(a)(39) ofthe S?. , tles
Exchange Act of 1934. Accordingly, Imaynotbeassociated with any FINRA member
in any capacity, including clerical or minisb?rial functions, during lhe period of the bar or
suspension (?? FINRA Rules 8310 and 8311).

The sanctions imposed herein shall be effective on a date set by FINRA stafE

IL WAIVER OF PROCEDURAL RIGHTS

Ispecifically and voluntarily waive the following rights granted under FINRA's Code of
Procedure:

A, To have a Complaint issued specifying the allegations against mei

B. To be notified ofthe Complaint and have the oppr ti,.' j to answer the
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allegations in writing;

C. To defend against the allegations in a disciplinary hearing before a hearing panel,

to have a written reoord ofthe hearing made and to have a written decision issued;
and

D. To appeal any such decision to the National Adjudicatory Council ("NAC'? and

then to the U.S. Securities and Exchange C,, . . ' : sion and a U.S. Court of
Appeals.

Further, I specifically and voluntmily waive any right to claim bias or prejudgment ofthe
General Counsel, the NAC, or any member of the NAC, in connection with such p?son's or
body's participation in discussions regarding the terms and conditions oflhis AWC, or other
consideration of this AWC, including acceptance or rejection ofthis AWC.

I further specifically and vohmtarily waive any right to claim that a person violated the ex parte
prohibitions of FINRA Rule 9143 or the separation of functions prohibitions ofFINRA Rnle
9144, in connection with such p?son's or body's participation in discussions r?garding the terms
and conditions of this AWC, or other consideration oflhis AWC, including its acceptance or
rejection.

III.

OTHER MATTERS

I understand that:

h Submission ofthis AWC is voluntary and will not resolve this matter unless and

until it h?be? reviewed andaeeeptedby theNAC, a Rmiew Snboommit? of
the NAC, or the Office of Disciplinary Affairs ('*ODA"), pursuant to FINRA Rule
9216;

B. Ifthis AWC is not accepted, its submission will not be used as evidence to prove
any of the allegations against mei and

C. If accepted:

1. this AWC will become part of my p??nmnmt disciplinaiy record and may
be considered in any futum actions brought by FINRA or any other
regulator against mei

2. this AWC will be made available through FINRA's public disclosure

pm?rt/a in response to public inquiries about my disciplinary record;

3. FINRA may make a public.-,,, Acemmt con?-, i,g this agr?mmt and
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the subject matter thereof in accordance with FINRA R]?le 8313; and

4. I may not take any action or make or permit to be made any public
statement, including in regulatory filings or otherwise, denying, directly or
indirectly, any f; 1 ' 'L in this AWC or create the , ??, -. s' on that the AWC
iS without factual basis. I may not take any position in any proceeding
broughtby or on behalf of?FINRA, or to which FD?rRA is a party, that is
inconsistent with any part ofthis AWC. Nothing in this provision am?cts

my: (D testimonial obligations; or (ii) right to take legal or factual
positions in litigation or other legal proceeding? in which FINRA is not a
party.

D. I may attach a Corrective Action Statement to this AWC that is a stat t of
demo,: ? a?,?le corrective steps taken to prevent future misconduct I understand

that I may not deny the charges or make any statement that is inconsistent with
the AWC in this Statement. This Statement does not constitute factual or legal
findingB by FINRA, nor does it ?floct the views of FINRA or its staff.

I certify that I have read and understand all oftbe pmvisions of this AWC and havebecn given a
f?ll opportunity to ask questions about it; that I have agreed to its pmvisions vohmtarily; and that

no offer, threat, induoement, or promise of any kind, other than the t?ims set forth herein and the
prospect ofavoiding lhe issuance ofa Complaint, has b made to induce me to submit it QB?DN/24?.???.J

 

.Date: Danann?F
MmZHT 

1 n/ 

1U/ILV 

/
 

h--?????J.E,4. 

K?Counsel for 12 ?An,1 M O

Rubin and R,,?l? "r' LIP
50 Rowes Wharf
Boston, Massachusetts 02110

(t) 617-330-7000 (f) 617-330-7550
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Accepted by PINRA:

Signed onbehalfof the
Date 

SI/23/HY

??/????#-,/*,
Richa?? Chin
Chief Counsel

FINRA Department of Enforcement
One World Financial Center, 11th floor
200 Liberty Street

New York, NY 10281

(t) 646-315.7362 (f) 202-689-3415
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