
FINANCIAL INDUSTRY REGULATORY AUTIIORITY
LETTER OF ACCEPTANCE, WAIVER AND CONSENT

NO. 2()13035119901

TO: Departinenl oi Enforcement
Financial ltidustry Rcgul?,toiy Autliority ('?INRA")

RE: Anierican Financial Associates, Inc. (BD No. 29049),
Respondent

Pursuant to FINRA Rule 9216 ol FINRA's Code of Procedure American Financial Associates,
Inc. ("American Financial" or tlie "Firni') submits this Letter of Acceptance, Waiver and

Consent ( 'AWC") for ?he purpose ofproposing a settlement of the alleged rtile violations
described below. This AWC is sub,nittcd on ?hc condition thaI, if?iccepted, FINRA will nol
bring any future actions against American Financial alleging viol?ilions based on tile same factu?
findings described herein.

l.

ACCEPTANCE AND CONSENT

A. Rcspondcnt hereby accepts and consents, Without admi??ing or denying 11?e

?ndings, and solely for the purposes of tl?IS proceeding and any other proceeding
brought by or on behalfof FINRA, or to which FINR?/\ is a party, prior to a
liearing and witl?out an adjudication ofany issue of law or I'act,to the entry ol' the
following findings by FINRA:

BACKGROUND

American Financial has been a member of FINRA since February 1992. rhe
Firm maintains two branch o?iiccs and has 13 registered persons.

RELEVAN I DISCII'LINARY HISTORY

American Financial has no iclcvant i?rinal disciplinary history.

OVERVIEW

From May 20,2009 to March 10,2013 (tl?e "Relevant Period"), American
Financial stored registered representatives'  e?nails on rcprcscntalives' personal
con?puter hard drives. As a result, tl?e emails were not retained in the manner
required under Rule I 7a-4(f) as pronitilgated under Scctio?? 17(a) of the Seci,rities
Exchange Acl of 1 934 ("Exchange Act"). In addition, American Fi,wncial I?iled
to establish, maintain and e??Iorce a supervisory sysic,n and written supervisory
procedures (?WSPs") reasonably designed to ensure the review of icgistered
representatives' sccurities-related correspondence with customers.



FACTS ANI) V?OLATIVE CONDUC?'

1. F:,ilure to Reli,in Business-Rel:itcd Electronic Cominunic:,li,)ns in the
N?:ini,er Require?? by E\Cl,;inge Acl Rule 17;,-4

Pursuant to NASD Co,?duel Rule 31 IO(a) and FINRA Rule 4511, ?iie,nbcrs must
?nake and preserve records as required by till applicablc laws, rliles, and
regulations, i,?cluding the Exchange AcL Exchange Act Rule 17a-4 requircs
members lo:

preserve for a period of not less thm, three years, the first ?\vo years
in iin easily acccssibtc place 

... lo]riginals of all communicalions
received and copies of all communications sent by the member...
(including inter-omce memoraiida and communications) rela?i,?g Io
their busincss as such....

Further, Linder Rule I 7:?-4, a nienibcr ilmi niay niaintait? comniui,iciilions on
electronic storage me?li,i (? ESM") ii; among otl?er tliings, the communications are
stored "exclusively in a non-rewriteable, non-erasable lbnnat:' and provided that
the member has givcn FINIU\ advance notice of its use of ESM. 11?e n,e,nber
musl also have in place an audit system "providing for accountability  regarding
inputting ol' records to be inait?taincd and preserved" to ESM. Additionally, lhc
member firm must retain nn indepcndcnt third party tl,a? has access to and the
ability to download information from tl,c ESA?.

During tlie Relevant Period, Aincrica,? Financial stored registered rcprescnlaiives
emails on each representative's computer hard drive. As a result. these emails

were not kept in an "easily accessiblc" place, they were not slored exclusively in ?
"non-re\vri?eable, non-erasablc" ??rinat, and no independent third party had ?l?e

necessary access to Il?ese records. In addition, American Financial did not give
?!NRA advance nolice ol its use ol ESM and Ilie Fir,n lacked the required audit
system. Bascd on the lbregoing. American Financial violated NASD Conduct
Rule 3 I 10(a), FINRA Rules 451 1 and 2010 and Exchange Act Rule 17a-4 

?

2. Failure to Est:iblisli, Mi,int;,in tincl Enforce :Iii Adc(iii:,te S,ipen,isoty
System :,nd WSl's Rcg?irding the Revie,v of l?cgistcred Ilepresent:,tives'
Business-Related Elcctronic Correspondence

NASD Coi?cluct Rule 3010(a) requires thai each member "establish and niaii?lain
a system Io si,pen,ise Ilie :iclivi?ies ofeacl, registered rcpresctilative, registered
principal, and otlier associated person that is reasonably designed to acl,ieve
compliance with applicablc securities laivs and regulations, and \vilh applicablc
[FINRA] Rules." NASD Coiid?,ct Rule 3() I 0(b) requires eacl? member 10

establish. niai?itain, and enforcc \vritten procedures to supervise its bt?SinCSS m?d

' FINRA Rule 45 1 1 replaced NASD Cond?,c? Rtile 3 I I?) tin De?emlicr 5.2()I l
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its associated persons "reasonably designed Io achieve compliance with
applicable securities laws and regulations, and with IIie applicable Rules ol'
? F INRA]."

NASD Conduct Rule 3010(d) includes several provisioi,s requiring the
supervision and principal review of incoming and ouigoing correspondence
between a member firm's rcprcscntatives and the pi?blic. Among those
provisions, Rule 3010(d)(2) rcquires firms ?o:

develop written procedures 
. . for the review ol' incoming and

outgoing \vrittcn (i.e., non-electronic) and electronic
correspondence witli the public relating to its invest?iici?t banking

or securities busii?ess to properly identify and handle citslomer
complaints and to ensuir tliat customer funds and securities arc
!iandled in accordance with firm procedures.

During ilie Relevant Period, American Financial failcd to establish, maintain and
enforce a supervisory system and WSPs reasonably designcd to ensure the rcview
ofregistered represcnta?ives' electronic correspondence  \vilh the public.
American Financial's WSPs required rcpresei?tatives to forward any emails \vith
customers 10 the Firm for its rcvic\v, but tlie Iiim did not havc a sysie,n or
procedures ?o ensure that Il?is requirement was followed. In addition, dtiring the
Relevant Period, Americai, Financial failed to conduct any supervisory review of
registercd representatives'  emails. Based on the forgoing, Anierican Financial
viol:ited NASD Conduct Rule 3010 and FINRA R?ilc 2010.

B. America,? lrinancial consents ?o (lic imposition of tlie following sanctions:

? A Ccnsure; and

. A li?ie ol' $12,500.

An?erican Financial agrees to pay tl?e monetary sanction upon notice thal this
AWC has bccn acccplcd and tl?al si,ch payment is due and payable, A,iierican
?inaiicial has sub,iiitlcd ;in l€lection of Paynie,?t iorin showing the metl,od by
which it proposes 10 pay the fine i,nposed.

American Fin:incial specifically and vol?lntarily ?vaives any right to clai,n Ihat it
is unable to pay, now or at any time hereafter, the ri?o,ietary sanction iniposed in
this ,nalter.

The sanctions imposed herein shall be eff??ctive on ?i d?ile set by ?INRA sta!l:

Ig



li.

WAIVER OF PROCEDU1?-AL R?GH'I'S

Amcrican I?inancial specifically and voluntarily waivcs the following rights granted under

FlNRA's Code ol'Procedure:

A. To have a Complaint issued specifying the :illegations against it;

B. 1-o be notified ol' the Complaint and have ?he opportunity to answer the
allegations in ?vriting;

C. lo del-end :igainst tlic allegations in a disciplinary heari,?g before a hearing panel,

to have a written record O?'the hearing made and to havc a written dccision issued;
AND

D. i'o appeal any such clccision to the National Adiudicatory C'?iuncil ("NAC") and
then ?o the U.S. Securities and Exchange Commission and a U.S. Court of
Appeals.

Further, American l:inancial specifically and volumarily waives any right to claim bias or
prcjudgment of lhc Chief Leg:,1 Omcer, tlic NAC, or any member of tl?e NAC, it? connection
with such person's or body's participation in discussio??s regarding the tcrins an?l conditions ol'
this AWC, or othcr consideration of this AWC. including i,cc?ptance or rejection oftl?is AWC.

American Financial furtl,cr speci fically and voluntarily \vai\'es any right to claim that a pcrson
violated tlie ex parte prohibitions of FlNRA Rule 9143 or tlic separation of functions prohibitions
of F?NRA Rule 9144, in connection?vith such person's or body's participation in discussions
regarding tile ?emis and conditions of this AWC, or otl?er consideration of this AWC, including
its acceptance or rejection.

lil.

OTHER MATTERS

Anlerican Financial understands that:

A. Subn,ission oi (his AWC is vol uitlnry:ind ivil? not rcsolve tjiis ,?iattcr unless and
tintil it has been rcviewccl ancl acccI,ied by thc NAC, a Review Subcommittee of
the NAC, or the Oflice of Disciplinary Al'Ii,irs ( 'ODA"), pursuant to FINRA Rule
9216;

B lithis AWC is not accepted, its submission will not bc used as evidence to prove
any oftl?e allcgatioi?s against it,
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C. lfa?ccpted:

1 this /\WC will l,ecome part of its permanent disciplinary record and niay
bc considered in any future actions brought by FINRA or any other
rcgi,Ialor agaii?st it;
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this AWC will bc made available through FINRA's public disclosure

program in accordance with FINR.A Rule 8313.

3. FINRA may make 1? public announccmcii? concerning this agrccmcnt and
Ilie sllbject matter the,rofin accordance \vitli FINRA Rule 8313; and

4. Rcspondcnt may not take any action or m:ike or permit 10 be m?ide any
public statement, including in regulatory filings or otherwise, denying,
directly or indirectly, tiny findi,ig i,? this AWC or create tlie impression
tliat the AWC is \vithout factual basis. Respoi,dent may not take any
posi?io?? in any proceeding brought by or on behal I' ol ??\IRA: or to which
FINRA is a party, that is inconsistent with any part of this AWC. Nothing
in tliis p,ovision affects its: (i) teslin?o,?ial obligations: or (ii) right to take
legal or factual positions in litigation or other legal proceedings in ?vl,ich
FINRA is not a party; and

D. Tlie Firin may attach a Corrective Action Statement to this AWC thal is:?

stateincnt ol dcmonsirable correctivc steps taken to prevent fl,ttirc n?iscond,ict
The Fim, ut?dcrs(ai?ds that it may,iot deny the charges or make any statement that
is inconsistent willi the AWC in this S(alemcnt. This Statement does nol
constitute factual or legal findings by FINRA, i,or does it reflect the views of
FINRA or its staff.

?he undersigned, on behalf of tl)e Firni, certifies tliat a pcrson ditly at,lhorized to act on its behi,1!
has read and understand all ofll?e provisions of'this AWC and has been given ?? fiill opponunity
to ask qt,estions about iii tl?at tl?e Firrn has agreed 10 its provisions voluntarily; ?ind ?hat no offer,
thrcat, induccmenl, or promise ol any kind, other than the lern?s set forth hercin and Ihc prospect
ofavoiding tlie issuance oi'a Coinplaint, has bccn made Io induce the I:irm ?o submit i?.

An?erican Financial Associates, Inc.

-7 /ZO/I.I:
BY: -- //7DRLLvn

Date (mm dd/yyyy) l lcnry R. D'Alberto
President and Chief Compliance Officer
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Accepted by 1;INRA:

August 4, 2015 Signed on bchalfofthc /Date Director of ODA, by del?galed autl?orily

5-?,.UW???MM 

-David F. Newman
Senior Regional Counsel
FINRA Departn?ent of Enforcement
1835 Market Street, Suite 19103
Philadelphia, PA 19103

leI:(215)665-1180
Fax: (215) 496-0434
E-Mail: david.newinmi ??fit?ra.org
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