FINANCIAL INDUSTRY REGULATORY AUTHORITY
LETTER OF ACCEFTANCE, WAIVER AND CONSENT
NO. 20130353695 O 2.

TO: Department of Enforccment
Financial Industry Regulatory Authority (“FINRA™)

RE: American Portfolios Financial Scrvices, Inc,, Respondent
BD No, 18487

Purmmsi to FINRA Rule 9216 of FINRA"s Code of Procedure, Respondent, American Portfolios
Financial Services, Inc. (" Ametican Partfolios,” ths “Firm" or “Respondent™), submits this

Letter of Acceptance, Walver and Consent (“AWC") for tho purpose of proposing a settlement of
the alleged rule violations described below. This AWC is submitted on the condition thal, if
accepled, FINRA will not bring any future actions against Respondent alleging violations based
on the same factual findings described herein.
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ACCEPTANCE AND CONSENT

A.  Respondent hereby accepts and consents, without admitting or denying the
findings, and solely for the purposes of this proceeding and any other proceeding
brought by or on behalf of FINRA, or ip which FINRA is a party, priortoa
hearing and without an adjudication of any issue of law ar fact, fo the entry of the

following findings by FINRA:
BACKGRQUND

Americen Paortfolios has been a FINRA member firm sinco February 1987, The
Firm is headquariered in Holbrook, New Yark, and conducts a general securilies
business, The Flom currently has approximately 850 registered persons operating
aut of approximately 380 branch offices, located throughout the United States.

L INARY H Y

American Portfolios does not have any relevant disciplinary history with the
Securities and Exchange Commission, any self-regulatory organization, or any
siate securities regulator,

OVERVIEW

From May 201 through May 2013 (the "Relevant Period”), American Portfolios,
through two of its registered representatives, violated NASD Conduct Rule 2310,
1M-2310-2, and FINRA Rules 2] 11 and 2010 by engaging in unsuitable mutual




fund switching.! Further, American Portfolios edditionally violated NASD
Conduct Rule 3010 and FINRA 2010 by failing to establish and enforce a
stipervisory system, mcluding written supervisory procedures (“WSPs™),
reasonably designed to detect and prevent unsuitable mutual fund switching.

OLA L4

1. IM-2310-2 provides that “[ijmplicit in all member and registered
representative relationships with customers and others is the responsibility
for fair dealing.”™ In addition, it siates that trading in mutual fund shares,
particularly on & short-term basis, may constitute a violation of the
responsibility for fair dealing. Mutual fund shares generally are suilable
only as long-term investments and are not a praper vehicle for short-term
trading because the repeated baying and selling of mutual fund shares may
harm customers by causing them to incur unsuitable transaction fees and
commissions, Additionally, FINRA Ruls 2111 and NASD Conduct Rule
2310 both require that a member have reasonable grounds for beticving
that a recommended securities transaction is suitable for the particolar
customer,

During the Relevant Pesiod, the Firm, through two reglstered
represeniatives, engaged in unsuitable mutua) fund switching. During the
Relevant Period, the two registered representatives recommended 78
unsultable switch transactions in 15 customer accounts. In conneclion
with these unsuitable mutual fund switches, their customers incurred
approximately 91,000 in unnecessary sales charges, The Firm has
relumed that amount to the customers.

By virtue of the foregoing, the Firm violated NASD Conduct Rule 2310,
IM-2310-2, and FINRA Rules 2111 and 2010. '

2 NASD Conduct Rule 301{Xa) requires each member 1o “establish and
maintain a system fo supervise the activitics of each registered
represeniative, registered principal, and other associnted person that is
reasonably designed to achieve compliance with applicable securitics laws
and regulations, and with applicable NASD" and FINRA rules. NASD
Conduct Rule 3010(b) further requires each member 1o “establish,
maintain, and enforce written procedures to supervise the types of
business in which it engages and to supervise the activities of regisiered
representatives, registered principals, and other associated persons that are
reasanably designed to achieve compliance with applicable securities laws
and regulations, and with the applicable Rules of NASD" and FINRA.

During the Relevant Pesiod, (he Fimn lacked adequate systems and

TNASD Conduct Rele 2310 and IM-2310-2 apply tn conduct that occurred prior to July 9, 2012, and
FINRA Rule 21 | } applies to conduct that occurred on or after July 9, 2012,
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procedures to menitor for unsuitable mutual fund switching. While the
Firm pist in place a switch alert in 2012, it did not ensure that supervisors
took appropriate sieps o investigate those alerts. Thus, although many of
the transactions effected by the two registered representalives triggered
switch alerts during the Relevant Petied, the Firm did not follow up on
those alerts,

Additionatly, the Firm, through its designated supervising principals,
approved all of tho mutual fund switches effected by the two registered
representatives, despite the presence of a number of red flags. These red
flags included that the two registered representatives placed their
cuslomers exclusively into Class A mutual fund shares with significant
upfront costs lo customers, the commissions eamed by the two registered
representatives were high; many of the customers to whom one of the
registeted representatives recommended switch (ransactions were elderly;
and neither of the two registered representatives obtained switch letters
from cusiomers acknowledging their undesstanding of the consequences of
the above switch transactions,

By virtue of the above-described conduct, the Firm violated NASD
Conduct Rule 3010 and FINRA. Rule 2010,

Respondent also consents to the imposition of the following sanctions:

1. A censure; and
2. A 550,000 fine.

Respondent agrees to pay the monelary sanction{s) upon natice that this AWC has
been rccepted and that such payment(s) are due end payable, Respondent has
submitted an Election of Payment form showing the method by which it proposes
to pay the fine imposcd.

Respondent specifically and voluntarily waives any right to claim that it i3 unable
to pay, now or at eny lime hereafier, the monelary sanction(s) imposed in this
matter,

Tho sanctions imposed herein shall be effective on a date sat by FINRA stafT,




n.
WAIVER OF PROCEDURAL RIGHTS

Respondent specifically and vofuntarity waives the following rights graated under FINRA's
Cade of Procedure:

A.  Tohave a Complaint issued specifying the allegations against it;

B.  To be nofified of the Complaint and have the opporiunity to answer the
sllegations in writing;
C.  Todefend against the nllegations in a disciplimary hearing before e hearing panel,

to have a written record of the hearing made and to have a written decision issued;
and

D.  Toappeal any such decision to the Nationat Adjudicatory Council (“NAC™) and
then to the U.S, Securities and Exchange Commission and a U1.S. Court of

Appeals.

Further, Respondent specifically and voluntarily walves any right to claim bias or prejudgment
of the Chief Legal Officer, the NAC, or any member of the NAC, in connection with such
person's or body’s participation in discussions regarding the tecms and conditions of this AWC,
or other cansideration of this AWC, including accepiance or rejection of this AWC,

Respondent further specifically and voluntarily waives any right to claim that a person violated
the ex parte prohibitions of FINRA Rule 9143 or the separation of functions prohibitions of
FINRA Rule 9144, in connection with such person’s or body’s participation in discussions
regarding the teyms and conditions of this AWC, or other consideration of this AWC, including

its acceptanca or rejection,
ITE
OTHER MATTERS
Respondent understands that:
A.  Submisson of this AWC is voluniary and will not resolve this matier unless and
until it has been reviewed and acsepied by the NAC, a Review Subcommiitee of

the NAC, or the Office of Disciplinary Affairs (“ODA™), pursuant 1o FINRA Rule
0216;

B.  Ifthis AWC is not accepted, its submission will nol be used as evideace to prove
any of the allegations against it; and




C.  Ifaccepied:

1. this AWC will becomne part of Respondent's permanent disciplinary
record and may be considered in nny future actions brought by FINRA or
any other regulator against it;

2, this AWC will be mada avrilable throogh FINRA's publio disclosure
program in accordance with FINRA Rula 8313;

3. FINRA may make a public annourcement concesning this agreement and
the subjent matter thereof in accordance with FINRA Rule 8313; and

4, Respondent may not take any action or make or pormit to be made any
publio statement, including in regutatory filings or otherwise, denying,
directly or indirectly, any finding in this AWC or create the impression
that the AWC s without factual basis, Respondent may not teke any
position in any procesding brought by or on behalf of FINRA, or to which
FINRA js a party, that is inconsistent with any part of this AWC. Nothing
in this provision affects Respondent's: (i) testimonial obligations; or (ii)
right to take legal or factual pusitions in litigation or ather legal
proceedings in which FINRA is nat a party.

D.  Respondent may attach a Corrective Action Statement o this AWC thnt s a
statement of demonstrable comrective steps taken to prevent fisture misconduct.
Respondent understands that it may not deny the charges or make any statement
that is inconsistent with the AWC in this Statement. This Siatement does not
constitute factual or legal fmdings by FINRA, nor does it reflect the views of
FINRA or its slaff.

‘The undersigned, on behalf of the Finm, cerfifies that a person duly authorized to act on its behalf
has read and understands all of the provisions of this AWC and has been given a full opportunity
to ask questions about it; that the Firm has agreed (o its provisions voluntarily; and that no offer,

threat, inducement, or promise of any kind, other than the terms set forth herein and the prospect

of avoiding the issuance of 8 Complaint, has been mads 1o induce the Firm {0 submit it,

12 S ot s American Portfolios Financial Services, Ino.

Respondent

————

Name: Fanvie A. 77T Avends, T a.

Date (m/ddfyyyy)
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Accepted by FINRA:

December 31, 2015
Date

Brookfield Place

200 Liberty Strect, 11th Floor
New York, New York 10281-1003
Phone: (646) 315-7336

Fax: (301) 5274760
Megan,Davis(d;finra.org






