
FINANCIAL INDUSTRY REGULATORY AUTHORITY
LETTER OFACCEPTANCE, WAIVER AND CONSENT

Na 9030776789.Oi
TO: Department ofMarket Regulation

Financial industry Regulatory Authority ("FINRA")

RE: Merrill Lynch, Pierce, Fenner & Smith Incorporated, Respondent
Broker-Dealer
CRD No. 769 i

Pursuant to FINRA Rule 92 16 of FINRA's Codc of Procedure, Merrill Lynch, Pierce, Fenner &
Smith Incorporated (*'MLCO" or the ''firmD submits this Letter of Acceptance, Waiver and
Consent ("AWC') for the purpose of proposing a settlement of the alleged rule violations
described below. This AWC is submitted on the condition that, if accepted, FrNRA will not
bring any future actions against Respondent alleging violations based on the same factual
findings described herein.

L

ACCEPTANCE AND CONSENT

A. Respondent hereby accepts and consents, without admitting or denying the findings, and
solely for the purposes of this proceeding and any other proceeding brought by or on
behalf of FBI RA, or to which FrNRA is a party, prior to a hearing and without an
adjudication ofany issue of law or fact, to the entry ofthe following findings by F[NRA:

BACKGROUND

MLCO became a member of F?NRA on January 26, 1937 and its registration rcmains in
effect.

RELEVANT DISCIPLINARY HISTORY

On February 23, 2010, FINRA accepted a? AWC in which the firm was censurod and
flned $55,000 fbr violations ofNASD Rule 6955(a) (now FINRA Rule 7450).

On January 4,201 1, FINRA accepted an AWC in which the firm was censured and fined
$50,000 for violations ofNASD Rule 6130 (now FINRA Rule 7230A).

On Mai?h 4,2013, FINRA accepted an AWC in which the firm was censured and fined
$80,000 for violations of NASD Rule 6955 and FINRA Rule 7450, and $30,000 fbr
violations ofNASD Rule 6130 and FINRA Rule 7230A.

On October 24, 2013, FINRA accepted an AWC in which the firm was censured and
fined $ 1 5,000 fbr violations of FINRA Rule 7230A.
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SUMMARY

ln connection with Matter No. 20130376789, the OATS Operations Team of the
Department of Market Regulation at FINRA conducted a rcvicw of MLCO's compliance
with FINRA Rule 7450. NASD Rule 3010, and FrNRA Rule 2010 during the period
December t. 2010 through July 31,2013.

In connection with Matter No. 20140414707, the Trade Reporting Team of the
Department ofMarket Regulation at FINRA conducted a review ofMLCO's compliance
with FINRA Rule 72304 NASD Rule 3010, and FINRA Rule 2010 during the period
January 1.2014 through April 30,2014.

OVERVIEW

I. As a result of its review of Matter No. 201 30376789, Market Regulation determined
that betwem December I, 2010 and July 3 l, 2013, MLCO failed to transmit to OATS
approximately 303 million Reportable Order Events ("ROEs'D. Because FiNRA uses
OATS data as an integral part of its automated market surveillance pro?m to detect
manipulativc activity and other potential violations of FINRA rules and the federal
securities laws, a failure to tmnsmit ROEs can hamper FINRA's ability to detect
potentially violativc conduct and/or crcatc false positive alerts requiring the
expenditure of unnecessary resources to resolve the alerts. Moreover, these failures
also r?''??rl the Audit Trail to be inaccurate.

2. With respect to Matter No. 20140414707, Market Regulation determined that
between January 1, 2014 and April 30,2014, MLCO failed to report to the
FINRA/Nasdaq Trade Reporting Facility (WTRF") 447 transactions effected pursuant
to the exercise of over-the-counter (*'OTC") options by 8:00 p.m. (or the end of the
reporting session that was in eflbct at that time) on the relevant trade dates.

3. In addition. during all the above-referenced review periods, MLCO failed to have
adequate supervisory procedures reasonably designed to achievc compliance with
FINRA Rule 7450 and FINRA Rule 723OA in connection with the deficicncies
described herein.

FACTS AND VIOLAT?VE CONDUCr

Matter No. 2013037678?

4. During the period between March 2012 and May 2013, the firm failed to transinit
123,091,148 ROEs to OATS under ils MLCO MPID. These ROEs,e?esented 100%
of the ROEs it was required to submit for a third party for which it provided direct
market access to a foreign exchange, and 

,4, ?sented 0.35% of all ROEs that the firm
was required to transmit to OATS during this period under its MLCO MPID. Tlle
conduct described in this paragraph constitutes separate and distinct violations of
FiNRA Rule 7450.
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5. During the period between December I, 2010 and July 31,2013, the firm ?iled to
transmit approximately 180,000,000 ROEs to OATS under lts MLCO, MLEX, BCEP
and BCEX MPIDs. Spwifically, the firm: (a) failed to submit approximately
144898,000 ROEs under its MLCO MPID, which i?i?s?nted approximmcly 0.4296

of all ROEs that the firm was required to transmit to OATS during this period for this
MPID; (b) failed to submit approximately ?8,486,000 ROEs under its MLEX MPID,
which represented approximately 7.1 1% of all ROEs thai the firm was mquired to
transmit to OATS during ?his period for this MPID; (c) failed to submit
approximately 12,816,000 ROEs under its BCEP MPID, which represented
approximately 9.43% of all ROEs that the firm was required ?o transmit to OATS
during this period for this MP?D, ind (d) fhiled ?o submit approximately i,782,000
ROEs under its BCEX MPID, which i?V,s<eaie? approximately l I.88% ofall ROEs
that the firm was required to transmit to OATS during this period for this MPID. The
conduct described in this paragraph constitutes separate and distinct violations of
FINRA Rule 7450.

Matter No. 20?404 14707

6. During ihc period betwem January l, 2014 and April 30, 2014, the firm failed ?0

report to the FINRA/Nasdaq TRF by 8:00 pm. Eastern Time 447 transactions that
required a .X modifier. These transactions .?pru?ltcd 78% of transactions requiring
a.X modifier during this period. The conduct dexribed in this paragraph constitutes
separate and di*inct violations of FINRA Rule 7230A(g).

M?tl?r Nos. 20130376789 and 20140414707

7. During the above?eferencedreview peri?ds, tl?e firm fhiled to provide for supervision
rcasonably designed to achieve compliance with respect to the applicable securities
laws and regulations, and the rules of FINRA Cui,Cerning OATS and trade reporlin&
in violation ofNASD Rule 3010 and F?NRA Rule 2010.

OTHER FACTOR?

In determining to resolve this miuer in the manncr sel for?h hemin. and i?
detcnnining the appropriate monetary sanction fbr Matter No. 20130376789,? Market
Regulation gave consideration that the firm self?eported to Market Regulation stafT

in July 2013 the fililune to submit to OATS the ROEs involved in this mitter. The
Firm further undertook steps to rm?ediate the ?4 and mb?equently submitted to
OATS the 123,091,148 ROEs i? failed to submit during the period betwem March
2012 and May 2013.

,' S?, Pri?ctp?l Con?id??tion No. 12 of the FINRA S?neilon Guldclinc? and Re?u?tory No?lcc 0?-70.
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B. Respondent alfo oon?ent? bo the imposllkm ofthe fbllowing mnctions:

1. A?e?.uret
2. A ?e of $155,000 (o?nsistlng of a fine of $80,000 fbr the v;o?tiom of

FINRA Rule 7450, a fine of $30,000 for the violations of FINRA Rule
7230A(g), and a fine of $45,000 for the violations of NASD Rule 3010
and FINRA Rule 2010).

Respondent 4;ees to pay the monetary sanctlon(s) upon notice that this AWC has been

ao?epted and that mich payment(s) are due and payable. It has submiited an Election of
Payment form showing the method by which it proposes to pay the fine imposed-

Rispoi?deit specifically and volunwily waives any right to claim that it is unable to pay,
now or at any time hereafter, the monetary sanction(s) imposed in this matter.

The $anctions imposed herein shall be efrective on? dalc set by FrNRA staff.

U
WAIVER OF PROCEDURAL RIGHTS

Respondent specifically and voluntarily waives the following rights granted under FINRA'$
Code ofProcedure:

A. To have a Complaint isstzd speci8ins tIle alle?tions a*inst the firm:

B. To be notified of the Complaint and have the opportunity to answer the allc?tions in
wrillng;

C. To defendagain* the allegations in a disciplinary hearing before a hearing panel, ?o have
a written record ofthe h??i-;,?g made and to havea written decision iss??ed; and

D. To appeal any such declsiom to the National Adjudic?tory Council (UNAC") and then to
thc U?S. Securities and Exchange Commission and a U.S. Court of Appemls.

Further, Respondent specifically and voluntarily waiv?s any right to claim bias or prcjud?nent
of the Chief Le?l Omcer, the NAC, or any member of the NAC, in connection with such
person's or body's participation in discussions regw?ing the terms and conditions of this AWC,
or other consideration ofthis AWC, includin? acceptance or rejection of this AWC.

Rcspondenl further specifically and voluntarily waives any right to claim that a person vio??
?he cx parte prohibitiom of FINRA Rule 9143 or the *?p.rm,ion of Ainctions prohibitions of
FTNRA Rule 9144, in connection with such person's or body', participation in discussions
re?fding the terms and conditions of this AWC, or other consideration of this AWC, including
its acceptance or rejection.
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IIi.

OTHER MATTERS

Respondent understands that:

A. Submission of Ihis AWC is voluntary and will not resolve this matter unless and until it
has been reviewed and accepted by the NAC, a Review Subcommittee of the NAC, or the
OfTicc of Disciplinary Affairs ("ODA"), pursuant to FINRA Rule 9216;

B. If this AWC is not accepted. its submission will not be used as cvidence to prove any of
?hc allegations against Rcspondent: and

C. If accepted:

1. this AWC will become part of the firm's permanent disciplinary record and may
be considered in any future actions brought by FINRA or any other regulator
against the firm;

2. this AWC will be made available through FINRA's public disclosure program in
accordance with FINRA Rule 8313;

3. FINRA may make a pub? announcement concerning this agreement and the
subject matter thercofin accordance with FINRA Rule 8313; and

4. Respondent may not take any action or make or permit to be made any public
statement, including in regulatory filings or otherwise, denying, directly or
indirectly, any finding in this AWC or create the impression that the AWC is
without factual basis. Respondent may not take any position in any proceeding
brought by or on behalf of FINRA, or to which FINRA is a party, that is
inconsistent with any part of this AWC. Nothing in this provision afTects the
firmi: (i) teslimonial obligations; or (il) right to take kgal or factual positions in
liti??ion or other legal proceedings in which FINRA is nola party.

D. Respondent may attach a Corrective Action Statement to this AWC that is a statement of
demonstrable corrective steps taken to prevent future misconduct The firm understands

that it may not deny the charges or make any slatement that is inconsistent with the AWC
in this Statement. This Statement does not constitute factual or Iegal findings by FINRA,

nor does it reflect the views ofFINRA or its staff.
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The undeni??ed, on behalfof the firm, certifies that a person duly authoriz?d to act on its behalf
has mad and undeis?aiids all ofthe provisions ofthis AWC and has been given a full opporair,ity
to ask que*ions about it: that it has agreed to the AWC's p?ovisions voluntarily; and that no
of?cr, thr?at, induom?ent, or promise of any kind, other than the tmns sct forth hemin and the
prospect of avoiding the ice,U,nr? of a Complaint, has been made to induce the firm to submit H.
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Date Merrill Lynch, Pierce. Fenner & Smith
Inoorporated
Respondent

,
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Name: -c?c?4 , A?,?

Title: Ii D
, ?5 f .'G? 3; Dei N-,-

Reviewed by:

Attorney Name
Cmmsel for Respondent
Firm Name
Address
City?St?te?Zip

Phone Number

Da? Signed on behalf of the
Director of ODA. by dele?ted authority

Pn
-

GPYSIG David E. Rogen,irin, Esq.
Senior Vice President, Le?i Section
FINRA Department of Market Regulation
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