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FINANCIAL INDUSTRY REGULATORY AUTHORITY
LETTER OF ACCEPTANCE, WAIVER AND CONSENT
NO. 2015043383901

Department of Inforcement
Financial Industry Regulatory Authority (“FINRA™)

CapFi Partners LLC (BD No, 113795),
Respondent

Pursuant to FINRA Rule 9216 of FINRA’s Code of P'rocedure, CapFi Partners LLC (*Caplii” or
the “Firm” or “Respondent”) submits this Letter of Acceptance, Waiver and Consent (“"AWC™)
for the purpose of proposing a scttlement of the alleged rule violations deseribed below, This
AWC is submitted on the condition that, if accepted, FINRA will not bring any future actions
agoinst the Firm alleging violations basced on the same factual findings described herein,

ACCEPTANCE AND CONSENT

CapFi hereby accepls and consents, without admitting or denying the findings,
and solely for the purposcs of this procceding and any other proceeding brought
by or on behalf of FINRA, or 1o which FINRA is a party, prior to a hearing and
without an adjudication of any issue ol law or fact, to the entry of the [ollowing
findings by FINRA:

BACKGROUND

CapFi has been a FINRA member since 2001 and is located in McLean, Virginia.
The Firm has approximately six registered representatives and one branch office.
CapFi’s principal activitics are the marketing of hedge funds and private equity
lunds, the private placement of securitics, and investment advisory services.

RELEVANT DISCIPLINARY HISTORY

CapFi has no relevanl disciplinary history with the Securities and Exchange
Commission, any self-regulatory organization, or any state securities regulator.

OVERVIEW

CapFi failed to document its review of two representatives’ requests to engage in
outside business activities and private securities transactions, thereby violating
NASD Rules 3010 and 3040 and FINRA Rules 3270 and 2010. CapkFi also failed
lo review a representative’s electronic communications, thereby violating NASD
Rule 3010 and FINRA Rules 3110 and 2010.



FACTS AND VIOLATIVE CONDUCT

Supervision of Ouiside Business Activities and Privaie Securities Transactions

Where a registered representative requests permission [romy her member firm to
engage in un oulside business activity, FINRA Rule 3270 obligutes the member
firm to evaluate the request and make certain determinalions, including whether
the outside nctivity will compromise the representative’s responsibilities 1o the
firm, and whether the outside activity should instead be treated as un outside
seeurities aclivity. Importantly, the member firm “must keep a record of its
complianee™ with this review process.

Similarly, where a registered representative requests permission from her member
[irm to engage in a privae sceurities {ransaction, NASD Rule 3040 obligates the
member [irm Lo respond lo the request in wriling.

More generally, NASD Rule 3010(b) requires each member firm to establish,
maintain, and enforee written procedures to supervise its business and ils
associated persons “reasonably designed to achieve compliance with applicable
sccurities laws and regulations, and with the applicable Rules of [FINRA)”

Capl'i’s writlen supervisory procedures required repistered representatives who
wished to engage in outside business activities or private sccurities transactions to
complete a request form and submit it o the compliance department for review
and approval. In determining whether lo approve a requested outside business
activity, CapFi was to document, in writing, its approval or disapproval of the
rcquest, and the Firm was to answer, in writing, seven questions relating to
conflicts and supervision. Similarly, in reviewing a request to participate in
privale sccurities lransaclions, CapFi was Lo nole, in writing, its approval of the
request or the reason for its disapproval.

In October 2014, registered representative PT submitted a request form to CapFi
seeking permission to engage in three private securitics transactions. Separately,
in November 2014, registered representative KR submitied two request forms to
CapfFi: one (o participate in an outside business activitly, and one to participate in
a private securitics transaction.

Capki orally conveyed to PT and KR its approval or disapproval of their requests.
llowever, contrary to ils written supervisory procedures, CapFi failed to
document its review and disposition of PT's and KR"s requests to engage in these
activities. Accordingly, CapFi violated NASD Rules 3040 and 3010 and FINRA
Rules 3270 and 2010.

Review of Electronic Communications

FINRA Rule 3110(b), like its predecessor NASD Rule 3010(b), requires each
member {irm (o establish, maintain, and enforce written procedures to supervise
its business and its associated persons “reasonably designed to achieve




compliance with applicable seeuritics laws and regulations, and with applicable
FINRA rules.” Those writlen procedures are required to include procedures for
the review of incoming and outgoing written (including clectronic)
correspondence.

- Caplii’s writlen supervisory procedures required the capture and review of its
represenlatives” clectronic communicntions, However, from March 2012 to
September 20135, the Firm failed (o review the clectronic communications for
representative PT. By failing to enforce its procedures relating (o email review,
CapFi violated NASD Rule 3010 (for the conduct on or before November 30,

2014), FINRA Rule 3110 (for the conduct on or after December 1, 2014), and
FINRA Rule 2010.

3. CaplFi ulso consents to the imposition of the following sanctions:

. a censure, und

. a $12,500 fine.’
CapFi ugrees to pay the monetlary sanclion upon notice thal this AWC has been
accepted and that such payment is duc and payable. The Firm has submitted an
Iilection ol Payment form showing the method by which it proposes to pay the
finc imposed.
Capl'i specifically and voluntarily waives any right to claim that the Firm is
unable to pay, now or at any time hereafier, the monetary sanction impaosed in this

muatter.

The sanctions imposed herein shall be cffective on a dale set by FINRA staff.
IL
WAIVER OF PROCEDURAL RIGHTS

CapFi specifically and voluntarily waives the following rights granted under FINRA's Code of
Procedure:

A. To have a Complaint issucd specifying the allegations against the Firm;

B. To be notified of the Complaint and have the opportunily to answer the
allegations in writing;

C. To defend against the allegations in a disciplinary hearing before a hearing panel,

' Pursuant to the General Principles Applicable to all Sanction Determinations contained in the Sanction Guidelines,
FINRA impaosed a lower fine in this case afier it considered, among other things, the firm's revenues and financial
resources. See Notice to Members 06-535,




ta have a written record of the hearing made and to have a writlen decision tssued;
and

D. ‘To appeal any such decision to the National Adjudicatory Council (“NAC™) and
then to the U.S, Sccurities and Iixchunge Commission and a U.S. Court of
Appeals,

Further, Caplii specifically und voluntarily waives any right to claim bias or prejudgment of the
Chiel Legal Oflicer, the NAC, or uny member of the NAC, in conncction with such person's or
body's purticipation in discussions regarding the terms and conditions of this AWC, or other
consideration of this AWC, including acceptance or rejection of this AWC,

Capli further specifically and volunlarily waives any right to claim that a person violated the ex
parte prohibitions of FINRA Rule 9143 or the separation of functions prohibitions of FINRA
Rule 9144, in connection with such person’s or body’s participution in discussions regarding the
terms and conditions of this AWC, or other consideration of this AWC, including its acceplance
or r¢jeclion,

lil.
OTHER MATTERS
CapF'i understands that:
A. Submission of this AWC is voluntary and will not resolve this matter unless and

until it has been reviewed and aceepied by the NAC, a Review Subcommittee off
the NAC, or the Office of Disciplinary AfTairs (“ODA™), pursuant to FINRA Rule
9216;

B. If this AWC is not accepled, its submission will not be used as evidence to prove
any of the allegations against the Firm; and

C. If accepted:

. this AWC will become part of CapFi’s permanent disciplinary record and
may be considered in any future actions brought by FINRA or any other
regulator against the Firm;

2. this AWC will be made available through FINRA’s public disclosure
program in accordance wilh FINRA Rule 8313;

3. FINRA may make a public announcement concerning this agreement and
the subject matter thereof in accordance with FINRA Rule 8313; and

4, CapFi may not take any aclion or make or permit to be made any public
statement, including in regulatory filings or otherwise, denying, directly or




indircelly, any linding in this AWC or create the impression that the AWC
is without factuil basis. ‘The Firm may not take any posilion in any
proceeding brought by or on behall of FINRA, or to which FINRA is a
purty, that is inconsistent with any part of this AWC. Nothing in this
provision aflects Capli’s: (i) testimonial obligations; or (ii) right to take
legal or factlual positions in litigation or other legal proceedings in which
FINRA is not a party; and

Capl'i may attach a Correclive Action Stutement 1o this AWC that is a stalement
of demonstrable corrective steps tuken lo prevent future misconduct. The Firm
understands that it may not deny the charges or make any statement that is
inconsistent with the AWC in this Statement. This Statement does not constitute
factual or legal lindings by FINRA, nor does it refleet the views of FINRA or its
stall.
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The undersigned, on behail of the Firm, certifies that a person duly nuthorized to act on its behall’
has read und understands all of the provisions of this AWC and has been given a {ull opportunity
lo usk questions aboul it; that the Firm understands and acknowledges that FINRA docs not
represent or advise the Finm and CapFi cannot rely on FINRA or FINRA stafT members for legal
advice; that CapFi has agreed to ils provisions voluntarily: and thut no ofler, threat, inducement,
or promise of any kind, other than the terms set forth herein und the prospect of avoiding the
issuance ol u Complaint, has been made to induce the Firm to submit it.

CapFi Partners LLC (BD No. 113795),

Respondent
<
3l [ By | o
Date
Name: Mok 3. Pesey
Tilee
Accepted by FINRA:
March 15 2017 Signed on behalf of the
e Director of ODA, by delegated authority
Matthew M. Ryan

Principal Regional Counsel

FINRA Department of Enforecment
1601 Market Street, Suite 2700
Philadclphia, PA 19103-2339

Tel.: (215) 209-7094

Fax: (215) 209-7022

mail: matthew.ryan@finra.org




CapFi PARTNERS LLC

February 28, 2017

REFEIVE

Mr. Matthew Ryan

Principal Regional Counsel ' FiNRA

FIN RA District § Phitzdelphia
1600 Market Street

Suite 2700

Philadelphia, PA 19103
Dear Mr. Ryan:
The following is CapFi Partners LLC (“CapFi”) Statement of Corrective Action.
STATEMENT OF CORRECTIVE ACTION
Supervision of Outside Business Activities and Private Securities Transactions

CapFi has reviewed its policies and procedures related to Qutside Business Activities and
Private Securities Transactions at its 2016 Annual Compliance Meeting and again after
receipt of this AWC. CapFi has reiterated the requirement to its associated persons that
they are required to complete the Outside Business Activity Request form and submit it
to Chief Compliance Officer (or CEQ), and that they must receive written approval prior
to engaging in the activity.

CapfFi, with the support of its securities compliance consuitant has conducted additional
due diligence concerning Outside Business Activity requests which includes, but is not
limited to, reviews of website addresses, email addresses, regulatory requirements,
copies of licenses, compensation agreements and marketing materials if any.

CapfFi prohibits its associated persons from engaging in a Private Securities Transactions
without first requesting and receiving written permission to do so by CapFi’s Chief
Compliance Officer. Each associated person is required to execute a document upon
registration with CapFi indicating their understanding of CapFi’s policies with regard to
Private Securities Transactions. CapFi’s securities compliance consultant works to
support CapFi's CEO, Mr. Mark Kimsey, in his duties and responsibilities in this area.
Together they compile the necessary documentation to conduct due diligence on any
Private Securities Transaction request, including, but not limited to, subscription
agreements, ppm, offering documents, presentations, teasers, payment documentation,
IRS Forms 1099, FATCA and FBAR Forms, statements, net asset value calculations and
wire instructions.
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All approved Private Securities Transactions will be recorded and included in the records
of the broker-dealer. Mr. Kimsey, will supervise the associated person’s participation in
the approved transactions.

CapFi has retained the services of a securities compliance consultant to work to mitigate
the finding in this AWC and to support the Chief Compliance Officer, Mr. Kimsey, in
CapFi's ongoing efforts to ensure that a repeat of the inadvertent deficiencies noted
herein do not occur.

CapFi would like the Staff to note that the firm discharged Mr. Philip Toub on June 30,
2016 for failing to disclosure Outside Business Activities, outside brokerage accounts
and Private Securities Transactions and for failing to follow firm policies. CapFi will
work diligently to the extent feasible to oversee and supervise the outside of its
associated persons.

Review of Electronic Information

CapFi has captured and reviewed emails to and from the email address
ptoub@tacticalcapitalpartners.com for the period March 2012 through September
2015. CapFi has instructed and trained its associated persons both in its Continuing
Education, Firm Element training and in its Annual Compliance Meetings on the
prohibition and usage of un-approved, non-firm retained email addresses. Repeated
training at inception of associated person’s registration with the firm and during formal
training sessions and meetings will continue en an ongoing basis.

Date: 3 1(7 By:

/

Name: (M6ary. 3. Kingsen,

1.

Title:

This Corrective Action Statement is submitted by the Respondent. It does
not constitute factual or legal findings by FINRA, nor does it reflect
the views of FINRA, or its staff,





