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NASD
LETTER OF ACCEPTANCE, WAIVER AND CONSENT
NO. EBABIBNCO4050004

To: Department of Enforcement
NASD

Re: Gary B. Davis
General Securities Representative
(CRD No. 1957954)

Pursuant to Rule 9216 of the NASD Code of Procedure, I, Gary B. Davis (Davis). submit this Letter of
Acceptance, Waiver and Conscnt (AWC) for the purpose of proposing a settlement of the alleged rule
violations described in Part II below. This AWC is submitted on the condition that, if accepted, NASD
will not bring any future actions against me alleging violations based on the same factual findings.

[ understand that:

L. Submission of this AWC is voluntary and will not resolve this matter unless and until it has been
reviewed and accepted by NASD's Department of Enforcement and the National Adjudicatory
Council (NAC) Review Subcommiltee or the Office of Disciplinary Affairs (ODA), pursuant to
NASD Procedural Rule 9216,

2. If this AWC is not accepled, its submission will not be used as evidence to prove any of the
allegations against me; and

3. If accepted:
a. this AWC will become part of my permanent disciplinary record and may be considercd

in any future actions brought by NASD or any other regulator against mc;

b. this AWC will be made available through NASD's public disclosure program in responsc
1o public inquiries about my disciplinary record;

C. NASD may make a public announcement concerning this agreemment and the subject
matter thereof in accordance with NASD Rule 8310 and IM-8310-2; and

d. I may not take any action or make or permit to be made any public statement, including
in regulatory filings or otherwise, denying, directly or indirectly, any allcgation in this
AWC or create the impression that the AWC is without factual basis. Nothing in this
provision affects my testimonial obligations or right to take legal or factual positions in
litigation or other legul proceedings in which NASD is not a party.
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1 also understand that my experience in the securities industry and disciplinary history may be factors
that will be considered in deciding whether to accept this AWC. That cxperience and history are as
follows:

[ entered the securities industry in July 1989, when T associated with an NASD member.
From Muarch 26, 2002 through November 12, 2004, 1 was associated with Jesup &
Lamont Sccurities Corp. (Jesup) as a research analyst and was registered with NASD as
a general securities representative.

I am not currently associated with any NASD member or registered with NASD in any
capacity. Howcver, NASD retains jurisdiction over me pursuant to Article V, Section 4
of NASD By-Laws. I have not been the subject of prior formal disciplinary action by
NASD.

1. WATVER OF PROCEDURAL RIGHTS

I specifically and voluntarily waive the following rights granted under NASD's Code of Procedure:

A. To have a Formal Complain! issued specifying the allegations against me;

B. To be notified of the Foermal Complaint and have thc opportunity to answer the allegations in
writing;

C. To defend against the allegations in a disciplinary hearing before a hearing panel, to have a

written record of the hearing made and to have a wnitten decision issued: and

D. To appeal any such decision to the NAC und then to the U.S. Securities and Exchange
Commission and a U.S. Court of Appcals.

Furthermore, I specifically and voluntarily waive any right to claim bias or prejudgment of the General
Counsel, the NAC, or any member of the NAC, in connection with such person’s or body’s participution
in discussions regarding the terms and conditions of this AWC, or other consideration of this AWC.
including acceptance or rejection of this AWC.

In addition, [ specificaily und voluntarily waive any right to claim that a person violated the ex parte
prohibitions of NASD Procedural Rule 9143 or the separation of functions prohibitions of NASD

© Procedural Rule 9144, in connection with such person’s or body’s participation in discussions regarding
the terms and conditions of this AWC, or other consideration of this AWC, including its acceptance or
rejection.
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1l. ACCEPTANCE AND CONSENT

A, I hereby accept and consent, without admitting or denying the allegations or findings, and solely
for the purposes of this proceeding and any other proceeding brought by or on behalf of NASD,
or to which NASD is a party, prior to a hearing and without an adjudication of any issue of law
or fuct, to the entry of the following findings by NASD:

Background

Gary Davis was a Senior Security Analyst with NASD member Jesup & Lamonl Securities
Corporation.  As a reseurch analyst, Davis primarily followed smali-cap biotechnology stocks
and presented buy opportunities to a small group of institutional clients. 1Davis also used his
research reports with some of his retail clients and provided his research reports, upon reguest, to
other Jesup brokers for use with their instiwutional and retail clients. In addition, Davis provided
his research reports to the cotnpanies subject 10 the coverage.

From January 2002 through September 2003, Davis wrote twelve research reports involving
seven companies that are the subject of this disciplinary matter. All of these rcports included a
“buy” or "'strong buy” recommendation.

Restrictions on Personal Trading by Research Analysts
NASD Conduct Rules 2110 and 2711(g)(2) and (3)

NASD Conduct Rule 2711{g)(3) prohibits a research analyst from purchasing or selling any
securities in a manner inconsistent with the research analyst’s recommendation in the most recent
research repart. All of the subject research reports written by Davis provided a “buy™ or “strong
buv” recomunendation.  Afrer these research reports were issued, Davis, who muintained
subsiential positions in most of the companies he covered, both purchased and sold shares of the
companies that he was covering.  While Davis’ purchases were consistent with the
recommendations in his research reports, his sales were inconsistent with his recommendations.
From October 8, 2002 through September 17, 2003, Davis cxecuted 41 separate sales in seven
different securities that were inconsistent with his “buy™ or “strong buy” rccommendations in his
research reports. Davis sold a total of 215,657 sharcs and netted a profit of $116,563.56.
Through these sales, Davis violated NASD Conduct Rules 2110 and 271 1{g)(3).

NASD Conduct Rule 2711(g)(2) prohibits a research analyst from purchasing or selling any
securilies issued by companies followed by the research analyst for a period beginning 30
culendar days before and ending five calendar days after the publication of a research report
concerning the company. On four occasions, Davis purchased shares of companies that he was
covering within the prescribed time period, in violation of NASD Conduct Rules 2110 and
2711(gX2). ' '
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Disclosure Requiremenis for Research Reports
NASD Conduct Rules 2110 and 2711(h)

NASD Conduct Rule 271 1(h) mandates that certain disclosurcs that must be included in research
reports. Davis failed to satisfy these disclosure requirements in his research reports, as follows.

Pursuant to NASD Conduct Rule 271 1(h)(1)(A), a research report must disclose whether the
rescarch analyst has a financial interest in securitics of the company covered by the research
report. Davis failed to disclose hat he owned shares of the subject companies in three researcch
reports, in violation of NASD Conduct Rules 2110 and 271 1(h)(1)(A).

Pursuant to NASD Conduct Rule 271 1{h)(4), a research report must define the meaning of each
rating. Davis failed to define the “strong buy™ recommendation in the three rcsearch reports, in
violation of NASD Conduct Rules 2110 and 271 E(h){4).

Pursuant to NASD Conduct Rule 2711(h}6), a research report musl include a sufficient price
char. Davis failed to include a sufficient price chart in six rescarch reports, in violation of
NASD Conduct Rules 2110 and 271 1{h){6).

Pursuant to NASD Conduct Rule 271 1(h}7), a research report must include a valuation method
used to determine a price target and a disclosure of the risks that may impede the achicvement of
the price target. Davis failed to include this informalion in six rescarch reports, in violation of
NASD Conduct Rules 2110 and 271 L(h)} 7).

Pursuant to NASD Conduct Rule 271 1(h)(8), a research report must disclose whether the NASD
member issuing the report is making a market in the securities of the company covered by the
research report. Davis failed to disclose that Jesup was a market maker for the companies
covered in the two research reports, in violation of NASD Conduct Rules 2 110 and 2711(h)(8).

B. I also consent to the imposition, at a maximum, of the following sanctions:
i a six-month suspension from association with any NASD member in any capacity;

2. a concurrent 18-month suspension from association with any INASD member as a
rescarch analyst (Series 87), as defined by NASD Membership and Registration Rule
1050, und

3. a fine of $130,000, which includes disgorgement of Davis’ profits of $116,563.56 from
his trading activity that was inconsistent with the recommendations in his research
reports. This fine shall be duc and payable either imiediately upon reassociation with
an NASD member following the six-month suspension noted above, or prior 1o any
application or request for relief from any statutory disqualification resulting from this or
any other event or preceeding, whichever is earlier.

The sanctions imposed herein shall be cffective on a date set by NASD staff.
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Accepted by NASD:

Janyary 25, 2005 4 4 Z ;

Date Thomas D. Clough, District Dn'
Signed on behalf of the Director of ODA, by

delegated authority




