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Complainant,
Disciplinary Proceeding
V. No. C05050017
TIMOTHY B.DICKEY. Hearing Officer - AWH

(CRD No. 2541369),

DEFAULT DECISION
Respondent.

Qctober 3, 2005

Formerly  registered represeptative (1) msade unsuitable
recommendations, in violation of NASD Conduct Rules 2310 and
2110, (2) engaged in private securities transactions, ip violation of
NASD Conduct Rules 3040 and 2110, and (3) failed to respond to
requests for information, in violation of NASD Procedural Rule 8210
and Conduct Rule 2110, Respondent barred from association with
apy member firm in any capacity for failing to respond (o requests for
information. In light of the bar, no further suspensions imposed for
the remaining violations. However, Respondent is ordered to disgorge
$221,846.52, the amount of his financial benefit from those viol_ations. :
Appearances
Laura Leigh Blackstone. Esq.. for the Department of Enforcement.
No appearance by or for Timothy B. Dickey.
DECISION
Background
On April 28. 2005, the Department of Enforcemem (*Enforcement™) issued a
three-cause complaint in this marer. charging Timothy B. Dickey (“Dickey™ or
“Respondent™) with making unsuitable recommendations ip violation of NASD Conduct
Rules 2110 and 23] 0. participating in privale securities transactions. in violation of

NASD Conduct Rules 2110 and 3040. ang failing 10 Tespond 10 requests for information
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from NASD s1aff (“the staff”"). in violation of NASD Conduct Rule 2110 and Procedural
Rule 8210. Dickey failed 10 answer the Complaim or the Second Notice of Complaint .
and Complaint that Enforcement issued on May 27, 2005. As a result, Enforcement filed
a Motion for Entry of Default Decision on July 20, 2005. Dickey did not respond to that
Motion. Accordingly, pursuant 10 Procedural Rules 9215(f) and 9269. the Motion wil) be
grahted, ‘and the allegations in the Complaint, which is artached 10 this Decision, will be
deemed admitted.
Findings of Fact’

.&gmicﬂ

Tirhothy Dickey was registered in several capacities with NASD member firm,
FFP Securities, Inc. (“FFP*) from September 22. 1994, until the termination of those
registrations on March 10, 2003. He was registered with NASD as an In\feQUnent
Company and Variable Contracts Products Principal and Representative, a General
Securities Representative, and a Direct Participation Program Representative. Dickey is
not cynent]}' registered with NASD.
Unsuitable Recommendations

Dickey recommended and implemented an investment strategy for two customers,
FS and K G. without a reasonable basis for believing that the straiegy was suitable, given
the cusiomers’ financial needs and conditions. In the process. Dickey eamed

. approximately $222.000 in commissions on the sales of securities 10 the Two customers. -

Al findings of fac1 are based on the admined allepations of the Complaint. the Declaration Supporting
Moton for Emn of Defaul Decision by Laura Leigh Blacksione. and the sesen accompanyimg exhibns
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Customer F'S

FS was 62 vears old in 1997 when Dickey began recommending investments for
him. FS planned to retire from his dental practice in 1998 or 1999. and had a primary
investment objective of earning $10,000 per month of in\'estfﬁent income to support
himself during his retirement. His risk tolerance was moderate, and his initial investment
with Dickey included approximately $1.020.000, and a plan 10 invest the proéeéds from
the sale of his dental practice. |

Dickey recommended an investment strategy that included the purchase of (1)
three variable annuities, (2) rwo variable life insurance policies with high annual
premiums, (3) a risky limited partmership interest, (4) restricled shares of the technology
stock, Broadband Wireless International Corporation (“BBAN™). and (5) the illiquid
Boston Capital Tax Credit Fund.

Although FS was to withdraw $10,000 per month from the vaniable annuities to
satisfy his need for retirement income, the value of the annuities fluctuated with the
market, and. accordingiy. monthly withdrawals might come out of income. principal, or a
combination of both. The variable annuities had surrender fees for withdrawals over
10%. resulting in limited liguidiry. Dickey’s strategy also required FS 10 withdraw funds
annual}y from the variable annuities 10 pay the premiums on the variable life policies: By
November 1998, FS was required to pay $206.084 in annual premiums on the variable
life policies. The restricted shares of BBAN and the investments in the limited
partership and Tax Credit Fund were illiquid and risky. Consequently. they could not
| produce income thai was also required 1o pay for the annual premiums on the variable life

policies.
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FS was unable to pay the annual premiums on the variable annuities or provide
the income .'ne needed for his retirement. He incurred a financial Joss of approximately
$164.370 as a result of Dickey's investment strategy. ‘FS filed an arbitration claim
against FFP. which resulted in a $45,000 settlement. |

Customer KG

In November 1999, KG was 65 vears old and had retired due 10 a disabling brain
rumor. He had investments 1olaling approximately $930,000 and a $1 million whole life
policy with a cash value of approximately $225,000. He was receiving monthly annuity
pavments of $2,400, as well as long-term disability payments that would cease in 2001.
His investment objectives were 10 earn income to supplement his monthly annuity
payments. and retain liquidity 10 meet possible medical expenses.

Dickey recommended an investment strategy for KG that was quite similar to the
one he recommended for FS. including the purchase of: a variable annuity, two variable
life insurance policies with high annual premiums, a risky limited partnership interest,
restricted shares of BBAN, and shares of Boston Capital Tax Credit Fund. Again,
because the value of the annuities varied with fluctuations in the market, withdrawals
could come from ihcome, principal. or a mixture of both.

Due 10 his disability. KG’s insurance premiums were high. and. as a result, the
cash value of his policies was substantially less than the premiums paid. By September
2002. XG had paid approximately $320,000 in premiums. but the cash value of the
variable Jife policies was only $86.000. Therefore. he could not borrow from those

policies if he needed to supplement his retirement income.




As with FS, the strategy required KG 10 withdraw funds from the variable annuity

0 pay the annual premiums on the variable life policies. However. the annuity hada

surrender fee for withdrawals over 10%, resulting in limited liquidity that failed to
provide KG with enough income 1o pay the annual premiums of $160,000 on the variable
life policies. The other investments were ilh'quid and could not be used to pay the
premlums or provide supplemental income for his own use. As a result, he was forccd 10
Jer 1.he insurance policies Japse in September 2002. K G lost approximately $471 878 on
the investments. He filed an arbitration claim against the firm and settied for $475,000.
Private Securities Transactions

Dickey sold restricied shares of BBAN stock. owned by the president of BBAN,

10 customers FS and_ KG in the amount of $94.629, and earned commissions on those

sales. without first providing written notice 10, and obtaining writien approval from, his

emplover firm. BBAN was not was not a stock that Dickey was authorized to sell, nor

was the sale of that stock within the regular course and scope of Dickey’s employment

“with FFP.

Requests for Information

In connection with il'ﬁ investigation into the first two Causes of Complaint; on |
June 2. 2004. NASD s1aff issued a reqﬁcst for Dickev to provide information. The
request for information was sem via firsi class mail 10 Dickey’s Jast known Central
Registration Depository residential address (“CRD address™).? Dickev did not reépond to
the June 2 request. nor was the lenier returned.

The staff sent second and third requests for information 1o Dickey's CRD address

on June 18, 2004. and June 28. 2004. respectively. The June 18th request for information
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was sent Via first class and certified mail. The first class mailing was not returned, but
~ the centified mailing was returned with a handwritten notation that read: “Moved, Left no
address™ and || - 11: sioff mailed the June 28 request
for information 1o the new address via first class and certified mail. The certified mail
Tenurn receipt was returned to the district office, with the signature “C. Dickey for Tim
Dickey.” The deliverv date on the receipt was July 3, 2004,
On July 6. 2004, the staff sent a fourtb request for information to Dickey at i
I o~ 1337 address™). The certified
letier was returned to the district office on August 10, 2004, marked “Unclaimed.”
Dickey has not responded to any of the requests for information.
Service of Complaint
On April 28, 2005, the NASD staff sent the Notice of Complaint and Complaint
by first class and certified mail to Dickey*s CRD address as well as the N.W. 133"
address. The certified mail return receipt from the Notice and Complaint sent to the CRD
address was returned. signed by “Joe Molder.” The Notice of Complaint and the
Complaim sent 10 the N.W. 133" address were returned, with hand writien notation:
“Does no1 live @ this address.”

On May 4. 2003, the staff received a 1elephone call from Dic.kcy"s former spouse

who provided a more current address for Dickey: ||| G
_ (the “MacArthur Bivd. address™). The staff served the

Notice of Complaint and the Complaint by first class and certified mail 10 Dickey a1 the

MacArthur Bvd. address on May 4. 2005, The certified mai) receipt was returned on



“May 9. 2005, with the signature of “Joe Molder” reflecting a delivery date of May 6,
2005. |

The staff sent a2 Second Notice of Complaint and Complaint. on May 27, 2005, to
Dickey's CRD address, the 6521 N.W. 133" address. and the MacArthur Bivd. address.
The cenified mai) return receipts for those mailings were returned 1o the district office,
each with the signature of “Joe Molder.”” Dickey did not file an Answer 10 the Complaint,
or the Second Notice of Complaint and Complaint. |

Discussion and Conclusions
'NASD Jurisdiction over Formerly Associated Persons

Article V. Section 4 of the NASD By-Laws provides for a two-year pcnod of
retained jurisdiction over a registered person afier the effective date of the individual’s
termination of registration. During the period of retained jurisdiction, NASD may file a
complaint based on conduct that occurred while the individual was registered with a
member firm. or based on such person’s failure to provide information requested
pursuant 16 NASD Procedura) Rule 8210, if the request was made and the complaint was
filed during thé period of retained jurisdiction.

Here. the Complaint was filed within two vears of the termination of Dickey's
registration. It is based on conduct that occurred while he-was registered with FFP
Securities. Inc.. and his failure 10 provide information that was requested during the
period of relaincd jurisdiction. Accordingly. NASD has jurisdiction over this proceeding.

Respondent’s Default

Enforcement proper)y served the Complaim on Dickey by sending i1 via first class

and centified mail 1o his CRD address. as well as 10 two other addresses obtained during



_ the course of the investigation. Pursuant to NASD Procedural Rule 9134, the mailings
provide con;tructive notice of tbe instami proceeding. Because Dickey failed 10 respond
10 the Compla.im, Procedural Rules 9215(f) and 9269 authorize entry of a default decision
against him. Accordingly. the allegations in the Complaim against Dickey are déemed
admitted.

Unsuiable Recommendations

NASD Conduct Rule 2310 requires that a registered represémative have &
“reasonable basis™ for believing that a recommendation made 10 a custom.er regarding the
purchase. sale. or exchange of any security is suitable for that individual. A violation of -
Conduct Rule 2310 is also a violation of Rule 2110, in contravention of “just and
equitable principals of trade.™ Here, Dickey recommended an investment strategy for
two individuals that was clear]y unsuited 1o their investment goals and needs.

Both FS and KG had a need for a consistent stream of income from their |
investments 10 cover their expenses in retirement. Given the limited liquidity of the
investments and the foreseeable risk that they might not be able 10 cover even the high
annual premiums on the life insurance policies, Dickey had no reasonable basis for
recommending that either 'S or KG invest funds according 10 his investment stralegy.
Thar strategy caused an unnecessary depletion of his two customers’ assets and
substantial financia) losses. while he benefited by receiving commissions of almost |
$222.000. By recommending that unsuitable strategy. Dickey violated NASD Conduct

Rules 2310 and 2110.

" Dep 1 ¢f Enforcements Doriel Rickard Howord. 2000 NASD Discip. LEXIS 16 (NAC Nov: 16, 20001,



Private Securjties Transactions
NASD Conduct Rule 3040 requires an associated person who participates in

private securities transactions 1o provide prior written notice 10 the member firm with
which he is associated. and. if the person is 10 receive selling compensation, to receive
from 1hé firm writien approval for such barti.cipalion. The purpose of the rule is to ensure
that a member firm adequately supervises the suitability and due diligence
responsibilities of the associated person.® The Rule also serves 10 “protect employers
against investor claims arising from an associated person’s private transactions and to
prevent customers from being misled as to the employing ﬁrms sponsorship of the
transactions.”™ A violation of Rule 3040 is also a violation of Conduct Rule 21 10.‘

1n this case. Dickey participated in the sale of $94.629 of restnicted shares of
BBAN 10 FS and KG, and earned commissions on those sales, without providing written
notice 10, and obtaining writien approval from, his employer, FFP. BBAN was not a.
stock that the firm sold to its customers, and sélling the stock was outside the scope of
Dickev’s employment. Accordingly, by participating in those sales, he violated NASD
éonduct Rules 3040 and 2110.
Failure 10 Respond

NASD Procedural Rule 8210 authorizes NASD 10 require any person subject to
ns jurisdiézion to provide information related 1o any maner under investigation. The Rule

serves as a kev element in NASD's oversight function and allows NASD 1o carry out its

“ See Dep 1 of Enforcement v Carcaierra. 2001 NASD Discip LEXIS 29 a1 *8 (NAC Dec. 33.2001).
ld a9

* See Steven J Giuckmarn. Exchange Act Release KXo 41,628, 1999 SEC LEXIS 1395, a1 *22 (Julv 20.

1999, ‘




regulatory functions without subpoena power.” When an individual fails to respond to
information reguests, NASD's-abilit_\' to perform its regulatory responsibilities is
subverted.® A violation of Procedural Rule 8210 is also a violation of Conduct Rule
2110°

By Jenters dated June 2. 2004. June 28, 2004, and July 6. 2004, the NASD staff
requested that Dickey provide certain information concerning the activities described in
the First and Second Causes of Complaint. The requests were sent pursuant o the
requirements of Procedural Rule 8210. Dickey failed compietely 1o respond 1o the staff’s
requests for information. thereby violating Rules 8210 and 2110. |

| Sanctions

Unsuitable Recommendations

For unsuitable recommendations. the NASD Sanction Guidelines suggest a fine of
$2.500 t0 $75.000.'° The Genera) Principals for sanctions allow adjudicators 10 increase
the recormended fine amount by adding the amount of the respondent’s financial

“benefit.’”’ In addition. the Guidelines recommend a suspension for a period of 10

business days 10 one vear. or a Jonger suspension or a bar in egregious cases.” In
determining whether the offense was egregious. the adjudicator may consider, among

other things. the number of acts involved in the offense. the length of time over which the

* See Joseph G. Chiulli. Exchange Act Release No. 42,359, 2000 SEC LEXIS 112. at *16 (Jan. 28, 2000)

(noting that Rule 8210 provides a means for NASD effectively 1o conduct its investigations. and

emphasizing that NASD members and associated persons must fullv cooperate with requests for

information). Dept of Enjorcement v. Berz. No. C01020014. 2003 NASD Discip. LEX1S 11 a1 13 (OHO

Mar. 4, 2003) (“Because NASD hat no subpoena power, timely and full compliance with information

requests is essential 10 NASD '« self-regulaiony function.™).

’.}oceph P. Hannan. Exchange Aci Release No. 40.438. 1998 SEC LEXIS 1955 a1 g {Sept. 14, 1998).
* Dep 1 of Enforcement v Baxier. No C07990016. 2000 NASD Discip. LEXIS 2. a1 *25 (NAC Apr. 19.

2000) -

Y NASD SANCTION GUIDELINES (2004 ed.) a1 99.

" jd n.2 (cing General Principle No. 61

*“1d. 2199

10




conduct occurred, whether the h:u'sconduct resulted in the potential for the respondéﬁt o
gain monetarily, and whether the misconduet resulted in injury 1o another ﬁarty, and the
extent of that injury.” o

Dickey eamcd commissions 1otaling $221.846.52 as a result of his msdﬁblc

reconuﬁendations made 10 FS and KG. The customers. on the other hand, lost $i64,570
and $4717_.87'8 respectively. Over a four-year period. Dickey effected nihc- transactions
fos FS. ranging in size from $43.000 t0 $1.250,000. Over a four month period, Dickey
effected six sales for KG, ranging in size from $44.629 10 $1,873.934.

Considen’ng the substantial Josses incurred by the cusiomers afnd the large -
.'comnﬁéﬁions Dickey earned as a result of his misconduct, as well as the period of time
"“over which the sales occurred and the total amount of the sales, a suspensfon of sﬁx
| months and a fine of $15.000, as requested by Enforcement. would be appropriatc. In
| addition. the fine should be increased by $221,846.52. representing disgofé:émeni_:bfhis
" financial beneft from the transactions.'* | |
- Private Securities Transactions

The NASD Sanctions Guidelines recommend a fine ranging from $5.000t0

$50.000 for participating in privale securities transactions.’” Additionally. they suggest a
- suspension that varies in ieng‘lh according 10 the dollar aﬁaoun} of s_ales";"b Here, where
the amoum was less than $100.000, the Guidelines recomménd a suspension of 10 days

1o three months. Among other considerations. the Guidelines suggest that the adjudicator

" Guidelmes a1 6.7 (Principal Considerations in Determinmg Sanctions )
* The customers have setiled thewr claime of loss with FFP

* Guidelmes a1 1516

L
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take account of whether the customers 10 whom he sold were customers of his
emplover.!”

In this case, both FS and K G were customers of FFP, and they were injured by the
violation. Dickey gave no notice whatsoever to his firm, and subjected it 10 claims by the
customers who lost their investments. Accordingly, as recommended by Enforcement, a -
fine of $20.000 and a suspension of three months would be appropriate.

Failure 10 Respond to Information Requests

For failure 1o respond 1o requests for information made pursuant to Rule 8210, the
Sanction Guidelines provide that a bar is the standard sanction where, as here, the
individﬁa] did not respond in any way.'® Dickey’s failures to corﬁp]y “éth the requests
were unequivocal and complete. There are no mitigating circumstances that would
warrant a sanction Jess than a bar. Accordingly, Dickey wil) be barred in all capacities
for failing to respond in anv manner 10 requests for information made pursuant toRule
8210.

In Light of the bar, no suspensions will be imposed for the unsuitable
recommendations or the private secuniies transactions. However, in conformity with
NASD Notice 1o Members 99-86. Dickev will be fined $221.846.52. representing

disporgement of his financial benefit from his misconduct.

" J& The Guidelines also suggest an adjustment if the product sold away is found 1o involve 2 violation of
federa) or state securities Jaws or SRO rujes. The Complaim alleges that the seller of restricied shares of
BBAN was charged by the SEC in connection with running a “pump and dumnp scheme.” Neither the
Complaim, nor apy subsequem filing. discloses the result of that charge. Therefore that allegation has not
been considered in determiming sanchions m thae proceeding.

' GUIDELINES a1 3£,




Ordel;

- Timothy B. Dickey is barred from association with any NASD member ﬁrm in
any capacity for failing 1o respond 10 requests for information, in violation of Rules 8210 ‘.
and.‘21]0. In addivion. Dickey is fined $22I_.846;52, representing disgorgement of his
financia) benefit from violating NASD Conduct Rules 2120, 2310. and 3040. The bar
will become effective immediately if this Decision becomes the final disciplinary action

of NASD.

SO ORDERED.

Copies to:

Via Firsi-Class Mail & Overnight Courier
Timothy B. Dickey

Via First-Class & Electronic Mail
Laura Leigh Blacksione, Esqg.
Rorv C. Flynn, Esq.




