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DECISION
Background
On Qctober 18, 2004, Enforcement filed the Complaint in this proceeding,
alleging that Paul J. Leahy (“Leahy” or “Respondent”) effected unsuitable transactions,
in violation of NASD Conduct Rules 2310 and 2110 and IM-23 10-2, and failed to
-~ respond to Staff requests for information, in violation of NASD Procedural Rule 8210

and Conduct Rule 2110. Leahy failed to answer the Complaint. He also failed to file an

Answer to the Second Notice of Complaint and Complaint that Enforcement filed on -



November 16, 2004. As a result, on December 17, 2004, Enforcement filed a Motfon for
Enny of Default Decision. Leahy did not respond to that Motion. Pursuant to NASD
Procec_hiral Rules 9215(f) and 9269, the Motion will be gramed, and the allegations in the
Complaint, which is attached to this decision, will be deemed admitted.

 Findings of Fact'

The Respondent

From January 2001, until November 2002, Leahy was registered as a ge::neral
‘securities representative with NASD member firm First Montauk Securities Corp.
(“Montauk™). Respondent is not currently associated with any NASD member firm.
Unsuitability of the Transactions

In October 2001, CZ, a retired widower in his eighties, agreeli 1o open a sepun'lies ‘
account at Momaulf after receiving a telephone solicitation from Leahy. The account was
6pened with $73,683, which CZ wanted to invest conservatively. From the time the
account was opened through June 2002, Leahy exercised effective control over CZ’s
account, recommending and executing each transaction.

In that eight-month period, CZ’s average monthly account equity was
' approximately $2t“’>,91 0, yet Leahy executed more than 150 buy/sell transactions in the
total amount of $573,778.2 This activity resulted in an annualized turnover ratio® of
28,429, indicating that the securities in tﬁé account were replaced by new ones almost 29

times. The annualized cost-to-equity ratio® in the account was approximately 107.95%.

! All findings of fact are based on the admitted aliegations in the Complaint, the Declaration Supporting a
Motion for Entry of Default Decision by David B, Klafier (“Declaration™), and the three exhibits attached
thereto. )

? Including fees, accrued interest, and commissions.

% Total purchases divided by average monthly equity.

* Tatal costs of trading divided by average monthly equity.




- Accordingly, it would have been necessary. for CZ to earn a rate of return of neaﬂy 108%
to break even on the investments 6n a projected annualized basis. Overall, CZ paid at
- least $21,041 in commissions and sustained a loss of $67,179.
Failure to Respond to Requests for Information

On lDecember 1, 15, and 23, 2003, and January 6, 2004, the Staff sent to Leahy
requests fo;' certain documents and information. The requests were issued pursuant to -
Procedural Rule 8210 émd were mailed to Leahy’s Central Registration Depository
(“CRD”) residential address by first class and certified mail. The December 23, 2003,
and January 6, 2004 mailings were.also sent by first class and certified mail to an |
additional pdssib]e address’® Leahy failed to respond to any of the requests for
information. |

 Service of the Complaint

On October 18, 2004, Enforcement served the Complaint and Notice of
Complaint on Leéhy via first class and certified mail at his last known residential address
listed iﬁ the CRD, as well as an additional possible address. On November 16, 2004, -
Enforcement served the Second Notice of Complaint and Complaint on Leahy inthe
same manner. Leahy never filed an Answer to the Compléint.

Discussions and Conclusions
NASD Jurisdiction Over Formerly Associated Persons |

Article V, Section 4 of the NASD By-Laws provides for a two-year period of
-retainéd jurisdiction over a formerly associated person after the éffective date of the
individual’s termiﬁation of association. During this period of retained jurisdiction,

NASD may file a complaint based upon conduct that occurred while the individual was -

d |



associated with a member firm, or based upon such person’s failure to provide
information requested pursuant to Procedural Rule 8210, if the request was made, and the
complaint is filed, during the fomgoing period of retained jurisdiction.

- Enforcement filed its Complaint on October 18, 2004, within two years of the
termination of Leahy’s registration. Additionally, the Complaint is based upon conduct
-which occurr;ed while he was registered with member firm IMontauk, as well as fatlures to
respond to requests for information during the period of retained jurisdiction. Therefore, -

NASD has jurisdiction over this proceeding.

_Respondent’s Default

Eﬁforcemcnl_ properly served the Complaint on Leahy by sending it via first class
and certified mail to his CRD address and to the other possible address that it found..
Pursuant to NASD Procedural Rule 9134, the mailings sent to Leahy’s most current CRD
address establish that he had valid constructive notice of the Complaint. Because Leahy
failed to respond 1o the Complaim, Procedural Rules 9215(f) and 9269 authorize entry of
a default decision against him. Accordingly, the allegations in the Complaint against
‘ Leahy are deemed admitted.

Effecting Quantitatively Unsuitable Transactions

A registered representative who exercises control over an account is déemed
implicitly to have recommended the transactions that he executes in the account. Clyde J.
Bruﬂ; Exchange Act Release No. 40,583, 1998 SEC LEXIS 2266, **6-7 (Oct. 21, 1998).
'Those recommended transactions must be consistent with ﬂis customer’s best interests.
Wendell D. Belden, Exchaﬁgc Act Release No. 47,859, 2003 SEC LEXIS 1 154, at*1]

(May 14, 2003) (citations omitted).



NASD Conduct Rule 2310(a) requires members when “recommending to a
 customer the purchase, sale or exchange of any security, ... [to]_hav'e reasonable grounds
for believing that the recommendation is suitable for such customer upon the basis of the
faéts, if any, disclosed by such customer as to his other security holdings and as to .his '
ﬁnaﬁcial situation and needs.”® Morcover, NASD Conduct Rule 2310 and IM-2310-2
encompass a “fundamental responsibility for fair dealing” that a registered represeniative
has to his customers.’

The suitability requirement of Conduct Rule 2310 is violated when the_
~ representative’s recommendations are quantitatively unsuitable, i.e., when the
recommendations generate excessive trading in the account in light of the customer’s
investment objectives and needs. Daniel Richard Howard, Exchange Act Release No.
46,269, 2002 SEC LEXIS 1909, at *7 (July 26, 2002); Dep 't of Enforcement v. Stein, No.
07000003, 2001 NASD Discip. LEXIS 38, at *9 (NAC Dec. 3, 2001). The Securities
and Exchange Commission has held that “a turnover rate of 6 or a cost-to-equity ratio in
* excess of 20% generally indicates that excessive trading has occurred.” Daniél Richard
Howard, 2002 SEC LEXIS 1909, at *8.

Here, both the turnover rate and the cost-equity ratio far exceed those parameters.
There is no evidence that wﬁuld justify that quantity of trading, given the customer’s-age, |

' retirement status, and conservative investment objective. Therefore, Leahy engaged in

¢ Rule 2310 applies to associated persons pursuant to Rule 0115(a). See also District Bus. Conduct Comm.
v. Kunz, No. C3A96009 1999 NASD Discip. LEXIS 20, at *62 (NAC luly 7, 1999) (“Conduct Rule 2310
provides that a representative may make only such recommendations as would be consistent with a
customer’s financial situation and needs.™), aff’d, Kevin D. Kunz, Exchange Act Release No. 45,290, 2002
SEC LEXIS 104 (Jan. 16, 2002).

? Klein, Exchange Act Release No. 37,835, 1996 SEC LEXIS 2922, at **16-17 (Oct. 17, 1996) (citing John -
M. Reynolds, Exchange Act Release No. 30,036, 1991 SEC LEXIS 2725, a1 *10 n.13 (Dec. 4, 1991)).
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excessive trading in CZ’s account, in violation of Conduct Rules 2310 and 2110 and IM-

2310-2.

| Failyre to Respond to NASD Requests for Information

Procedural Rule 8210 authorizes NASD to require any person subject to its

jurisdiction to provide information and testimony related to any matter under
investigation. The Rule serves as a key element in NASD’s oversight function and -
allows NASD to carry out its regulatory functions without subpoena poWer. See, e.g.,
Dep’t of Enforcement v. Valentino, No. FP1010004, 2003 NASD Discip. LEXIS IS, at

| *12 (N.A..C. May 21, 2003), aff 'd, 2004 SEC LEXIS 330 (Feb. 13, 2004) (“It is well
established that because NASD lacks subpoena power over its members, a failure to
provide information fully and promptly undermines NASD’s ability to carry out ité '

_regulatory mandate.”) (citation omitied); Joseph G. Chiulli, Exchange Act Release No.
42,359, 2000 SEC LEXIS 112, at *16 (Jan. 28, 2000) (noting that Rule 8210 provides a
means for the NASD effectively to conduct its investigations, and emphﬁsizing that
NASD members and associated persons must fully cooperate with requests for

~ information). When an individual fails to respond to information requests, NASD’s

| ability to pe;fmfm its regulatory responsibilities is subverted. Joseph P. Harnan, Exch.

Act Rel. No. 40,438, 1998 SEC LEXIS 1955, at *9 (Sept. 14, 1998). Fuﬁher, a violation

of Procedural Rule 8210 is also a violation of Conduct Rule 21 IO, contravening “high

standards of commercial honor.” Dep't of Enforcement v. Baxter, No. C07990016, 2000

* NASD Discip. LEXIS 3, at *25 (NAC, Apr. 19, 2000).

Under Procedural Rulé 8210, notice of a request for information is considered

received if the request is mailed or otherwise transmitted to the person’s last known CRD




address. Because Enforcement mailed the requests to Leahy’s last known CRD addrcss;
he received valid constructive notice of the requests. Leahy’s failure to réspond inany
way tol those requests for informatjon violated Procedural Rule 8210 and Conduct Rule
2110,
Sanctioﬁs
Enforcement seeks a bar for each charge in the Complaint, and an order of
restitution for the unsuitable recommendations. It does not seek the imposition qf a fine
for the violations, should Leahy be barred.
For unsuitable reconimendations, the NASD Sanction Guidelines récominend a
fine of $2,500 to $75,000, and a lengthy suspension or bar for egregious violations of
Conduct Rules 2110 and 2310. NASD SANCTION GUIDELINES, p. 97 (2004.ed'..)'.; Without
| question, Leaby’s misconduct was egregious: over the course of eight months, .he
churned a retired, elderly customer’s account for his own personal benefit, causing
significant loss to the customer. Accordingly, a bar is the appropriate sanction for this
violation.
For failing to respond in any way to requests for information made pursuant to
-Rule 8210, NASD Sanction Guidelines provide that a bar is the standard. /d. at 37.
Again, there are no mitigating circumstances that would warrant a lesser sanction.
Accordingly, Leahy. will be barred in all capacities for failing to respond to requests for{_ _

information made pursuant to Rule 8210.



Finally, restitution is appropriate in this case as well. CZ unjustly suffered a
quantifiable loss as a result of Leahy’s misconduct for which he remains
uncompensatt:;l.3

Conclusion

Paul J. Leahy is barred from association with any member ﬁrfn in any capacity fo.r
effecting unsuitable transactions, in violation qf NASD Conduct Rules 2310 and 2110
and IM-2310-2, and for failing to respond to Staff requests for informatio.n, in. violation
of NASD Procedural Rule 8210 and Conduct Rule 2110. He is also ordered to make
restitution to customer CZ in the total amount of $67,179, plus interest calculated
pursuant to 26 U.S.C. § 6621(2)(2) from June 18, 2002, the date of the last transactjon, 1o
the date of payment.

. These sanctions shall become effective on a date determined by NASD, but not
sooner than 30 days from the date this Decision becomes the final disciplinary action of
NASD; except that, if this Decision becomes the final disciplinary action of NASD, the

bars shall become effective immediately,

S0 ORDERED,.

Hearing Officer

¥ The Guidelines generally recognize that, in cases where an identified individual has suffered a
quantifiable loss because of a respondent’s misconduct, it is fitting to order the respondent to pay
restitution. See id. at 6. See also Notice to Members 99-86 (providing that NASD generatly will require the
payment of restitution in sales practice cases where there has been significant and identifiable customer
harm).




- Copies to:

Via First Class Mail & Overnight Courier

Paul J. Leahy

Via First Class Mail & Facsimile
David B. Klafter, Esq.
- Rory C. Flynn, Esq.



NASD
OFFICE OF HEARING OFFICERS

DEPARTMENT OF ENFORCEMENT, Disciplinary Proceeding
No. C9B040092
Complainant, )
Hearing Officer - _
V. _ .
COMPLAINT E c EIVE
PAUL J. LEAHY,
~ (CRD No, 2581030) 0CT 19 2004
Respondent. OFFICE OF HEARING OFFICERS

Upon information and belief, Complainant alteges the followmg
1. Respondent Paul J. Leahy (*Leahy’) became registered with NASD as a
Series 7 peneral securities represéntative on or about March 4, 1995. Subsequently,
Leahy obtained a Series 63 licenses. | |
-2, From on or about January 29, 2001, through on or about November 4, 2[}02
Leahy was associated with First Montauk Securities Corp. (“First Montauk™), an NASD
member firm.
3. .. On or about November 11, 2002, First Montauk filed a Form 1J-5 on behalf of -
Leahy voluntarily terminating his employment as of November 4, 2002.
4.  Leahy is not currently registered with any NASD member firm, butis still ~ . |
‘within the jurisdiction of NASD pursuant to Arﬁcle-V, Section 4, of NASD’s By-Laws.
" NASD retains jurisdiction over Leahy until at least November 3, 2004, which is two yearﬁ

 after the date that he was last associated with an NASD member firm,



FIRST CAUSE OF ACTION
LEAHY’S EXCESSIVE TRADING/SUITABILITY VIOLATIONS
~ Yiolation of IM-2310-2 and NASD Conduct Rules 2110 and 2310

5. Paragraphs 1 through 4 are realleged and are incorporated by reference herein.

6. In or about October 2001, Customer CZ after receiving a telephone call from Leahy
agreed to open a securities brokerage account (Y ) at First Montauk.

7. © Leahy served as CZ’s account executive from ir;ception.

8. At the time CZ opened his account at First Montauk, he was in his eighties, retired
and a widower. |

9. CZ funded this account with several cash deposits totaling approximatelf $73,683.

10. When CZ opened this account he was interested in conservative investments that
would not expose his assets to excessive risk.

11. While Leahy served as his account executive, CZ lrusteereahy to make appropriate- '
investment decisions in CZ’s account.

12.  From in or about October 2001 through in or about June 2002, Leshy, while
exercising effective control over customer CZ's account, effected or caused to be effected
numerous.and excessive purchase and sale transactions in CZ’s account, as more fully detailed in
Schedule A attached to this Complaint and incorporated herein by reference, without having
reasonable grounds for believing that such transactions were suitable for CZ in view of the size

and frequency of the transactions, the nature of the account and CZ’s financial situation,

investment objectives and needs.



13. The transtactions referred to in paragraph 12 above were excessive, costing a total bf .
approximately $573,778, while the average monthly equity .in.the account was approximately -
 $26,910.

14. Leahy’s uadiﬁg activity in CZ account from in or about October 2001 through in or
about June 2002 generated an annﬁalized Cost-to-Equity Ratio (converted to a percentage} of B
107.95 and an annualized Turnover Ratio of 28.429. Accordingly, CZ’s account would have had
t0 earn nearly a 108% return just to break even, B

15. Between October 2001 and June 2002, customer CZ paid at least appfoxim_alely
$21,041 in commissions, while sustaining losses of approximately $67,179.

16. By reason of the foregoing, Leahy violated IM-2310-2 and NASD Conduct Rules

2110 and 2310.

SECOND CAUSE OF ACTION

FAILURE TO RESPOND VIOLATIONS
Violation of NASD Procedural Rule 8210 and NASD Conduct Rule 2110

17. Paragraphs 1 through 16 are realleged and are incorporated by reference herein.

18. On or about Décember 1, 2003, NASD staff sent Leahy a written requeﬁt, pursuant
to NASD Procedural Rule 8210, requiring him to provide, among othér things: (1) a signed, |
detailed written statement addres’si'ng allegations asserted against him in an Arbitration Statement
of Claim filed by CZ; and (2) copies of any notes or documentation regarding any
cOnversation(é) he had with CZ (hereinafter the “December 1™ Request™). The response date of |
the December 1* Request was December 15, 2003.

19, - The December 1* Request was sent by first class and certified mail to Leahy at his

CRD residential address of record, I



-20.  On December 22, 2003, the first class and certified mailings-were'-r.ennned by the

- United States Postal Service 1o the District Office and mafked, “FORWARD TIME EXP RTN
TO SENDER.” Each of these retumed mailings also contained a reference to an a&ditional 7
possible address for Leahy, namely, _(hereinaﬁer- :
the “Cordelia Avenue Address™).

21. By December 15, 2003, NASD staff had.not received any response from Leahy to N
the December 1% Request and, as of that date, neither of the mailings had been retumed.
Accordingly, on December 15, 2003, the staff sent Leahy a second request for documents and
information letter, pursuant to NASD Procedural Rule 8219, notifying Leahy that he fai_]ed tcl)l
respond to the staff’s previous letter and again requested that he provide the documents and
.infonnation which were the subject of the staff’s December 1, 2003 request letter (hereinaﬁct the .
“December 15™ Request™). In addition, the December 15™ Request advised Leahy that his failure
- to pr_ovide the requested document_s and infonmation could result in disciplinary action. '

22. The response date of the December 15™ Request was December 30, 2903. '

23. The December 15" Request was sent by first class and certiﬁed mail to Leahy at his

. CRD residential address of record, I

24. OnDecember 22, 2003, the December 15® Request sent by certified mail was
returned to the District Office by the United States Postal Service and marked, “A’I"fEMPTED _
NOT KNOWN.” |

25. On December 29, 2003, the December 15t Requcst sent by first class m_ail‘
was returned to the District Office by the United States Postal Service and marked,
“Moved” and “FORWARD TIME EXP RTN TO SENDER.” This returned mailing also

contained a reference to the Cordelia Avenue Address.



26. On December 23, 2003, a day after the December 1¥ Requests were returned

to the District Office containing references to the Cordelia Avenue Address, the staff sent
 Leahy another formal request for documents and information, pursuant to N_ASD.

Procedural Rule 8210, requesting that he provide, among other things: (1) a signed,
detailed written statement addressing allegations asserted against him in an Arbitration
Statement of Claim filed by CZ; and (2) copies of any notes or documentation mgarding‘
any conversation(s) he .had with CZ (hereinafter the “December 23"' Request").

27. The response date of the December 23™ Request was January 6, 2004,

28. The December 23" Request was sent by first class and certified mail to
Leahy at two addresses: (1) his CRD residential address of record, [N
_— and (2) the Cordelia Avenue Address.

29. The December 23" Requests sent by first class and certified mail to Leahy at
the Cordelia Avenue Address have not been returned to the District Office. In addition,
the certified mailing retum receipt card has not been returned by the United States Postal
Service to the District Office. |

30. On January 5, 2004, the first class mailing to Leahy at his CRD residential
address was retumned to the District Office by the United States Postal Service and
marked f‘FORWARD TIME EXP RTN TO SENDER.” )

31. On January 26, 2004 the certified mailing to Leahy at his CRD residential
address was returned to the District Office by the United Smtes Postal Service and

marked “UNCLAIMED.”



| 32, As Leahy had still not responded to any of the staff’s irequcsts,- on Januaiy 6, 2004; -
the staff ser.n, Leahy another formal request letter for documents and infonnation, pursuantio = -
 NASD Procedural Rule 8210 (hereinafter the “January 6™ Request”). |
33, The January 6™ Request notified Leahy that he failed to.rcspond to the staff’s -
previous letters and again requested that he provide the documents and information which were
the subject of the staff’s prior letters. In addition, the January 6® Request advised Leahy that his
 failure to provide the requested documents and information could result in disciplinary action.
- 34, The response date of the January 6" Request was Janua_ry 20, 2004.
35. The Decembcr 23" Request was sent by first class and certified mail to |
Leahy at two éddresses: (1) his CRD residential address of record, _
' I ond (2) the Cordelia .Avemle Address.
36, On January 20, 2004, the first class mailing of the January &* chuest'té
Léahy at his CRD residential address was returned to the District Office by the Uﬁited:
States Postal Service and marked “NOT DELIVERABLE AS ADDﬁESSED,”
" “UNABLE TO FORWARD” and “RETURN TO SENDER.”
© 37. The certified mailing of the January 6" Request 1o Leahy at his CRD
residential address was not retufned to the District Office. In addition, the certified
mailing return receipt card has not been returned by the United States Postal Service to
the Dist_rict Office. | |
38. On january 29, 2004 the certified mailing of the January ™ Réquest to Leahy
~ at the Cordelia Avenue Address was returned to the District Office by the United S..tates |

Postal Service and marked “UNCLAIMED.”




39. The first class mailing of the January 6™ Request to Leahy'at the Cordelia
Avenue Address has .not been returned to the District Office. | |

40. To date, Leahy has failed to respond to any of the stafP’s requests for
documents and information. |

41. By reason of the foregoing, Leahy has violated NASD Procedural Rule 8210

and NASD Conduct Rule 2110.

PRAYER FOR RELIEF

WHEREFORE, Complainant respectfully requests:

"A.  Findings of fact and conclusions of taw that Respondent Leahy‘conim.itted‘the violations

charged and alleged herein;

B. An order imposing appropriate sanctions upon Respondent Leahy in accordance with

NASD Procedural Rule 8310;

C. | An order requiring Respondent Leahy to disgorge fully any and all ill-gotten gains andlor

make full and complete restitution, together with interest;

D.  An order imposing such costs of any proceeding as are deemed fair and appropriate under

the circumstances in accordance with NASD Procedural Rule 8330; and



E.  An order granting all further relief that is warranted under theire

Dated: October 18, 2004

Gary K. Lithbwiz 7/ _
Senior ViG¢ President and District Director
NASD, District 9 - New Jersey

581 Main Street, 7® Floor

Woodbridge, NJ07095

Tel: (732) 598-2000

Fax: (732) 5$6-2002

David B. Kiafter

Regional Counsel
NASD, District 9 - New Jersey
581 Main Street, 7™ Floor
Woodbridge, NI 07095
Tel: (732) 596-2029

-Fax: (732) 596-2001

Rory C. Flynn

Of Counsel

Department of Enforcement :
NASD ' .
1801 K Street, N. W., Suite 800 -
Washington, DC 20006

Tel: (202)974-2874

Fax: (202)974-8318



SCHEDLILE A - TRADES IN CZ'S ACCOUNT
OCTOBER 2004 THROUGH JUNE 2002

Page 1

10/18/2001 CYBERONICS INC BUY 500 $16.44 $9,219.63 $8,349.13 $100.00
1172772001 AUSPEX SYSTEMS ING BUY 5000 $1.75 $8,750.00( $8,779.50 $300.00
11/30/2001 CYBERONICS INC SELL 500 $22.00 $11,500.00] $11,071.11 $328.00
1173072001 VERITY INC BUY 500 $16.13 $6,065.00 $8,485.50 $392.00
11730/2001 AUSPEX SYSTEMS ING BUY 1000 $1.79 $1,765.0 $1,847.90 '$62.90
1173072001 AUSPEX SYSTEMS INC BUY _ 1200 $1.79 $2,148.00 $222348 $7548

| 11/30/2001 | AUSPEX SYSTEMS ING BUY 1000 $1.79 $1,790.00 $1,852.80 $62.90
117302001 AUSPEX SYSTEMS INC BUY_ 4700 $1.79 $8,413.00 " $8,708.63 $255.63
1173072601 __AUSPEX SYSTEMS INC BUY 1000 $1.79 $1,790.00| $1,852.90 2.80
1173072001 AUSPEX SYSTEMS ING BUY 1000 $1.79 $1,750.00 1,852.90 2.90
A1730/2001 AUSPEX SYSTEMS INC BUY __ 100 $1.79 $179.00 $185.29 $6.20
121172001 RAINBOW TECHNOLOGIES NG BUY 500 $6.28| $5,652.00 $5,831.20 $143.70
72/1172001 RAINBOW TECRNOLOGIES INC BUY 2100, $6.28 $13,185.00 $13,537.30 $349.30
1271272001 | ADVANCED MICRO DEVICES INC BUY 400 $18.21 $7,284.00 §7,473.10 159.60
12/12/2001 | ADVANCED MICRO DEVICES INC BUY 300 16.25 $5475.00 $5,504.70| 119.70
12/12/2001 | ADVANGED MICRO DEVICES ING BUY 300 18.25 $5,475.00 $5,554.70 $119.70
12/13/2001 VERITY INC BUY 600 $16.75 $10,050.00 $10,318.90 $239.40
12/13/2001 VERITY INC BUY 400 $16.75 $6,700.00 $6,856.60 $159.60
121772001 | VERTY INC SELL 1500 $18.00 $27,000.00 $26,270.60 $699.00
12/18/2001 | ADVANCED MICRO DEVICES INC SELL 1000 $17.07 $17,070.00 $16,939.93 $100.60
121872001 PUMATECH INC BUY 1000 $3.16 $3,160.00 $3,229.30 $39.80
121872001 PUMATECH INC 8UY 160 8317 $317.00 $320.98 $3.98
121872001 PUMATECH INC BUY 1900, $3.47 $8,023.00 $6,098.62 $75.62
12/18/2001 PUMATECH INC BUY 2000 $3.20 $6,400.00 $6,470.60 $79.60
1272172001 RAINBOW TECHNOLOGIES INC _BUY 2000 $6.83 $13,660.00 $13,689.50 $520.00
1272472001 RAINBOW TECHNOLOGIES INC SELL 1000 $7.20 $7,200.00 $7,037.26 $133.00
[ 1272472001 RAINBOW TECHNOLOGIES ING SELL 1600 $7.20 $11,520.00 $11,306.81 $212.80
[ 122472001 RAINBOW TECHNOLOGIES ING SELL 400 $7.20 $2,880.00 $2,826.70 $53.20
12/26/2001 OTG SOFTWARE INC BUY 2000 $8.60 $17.200.00 $17,711.50 $482.00
"12/28/2001 | RAINBOW TECHNOLOGIES INC - SELL 1000 $7.52 $7,520.00 $7,266.24 $224.00
12/28/2001 RAINBOW TECHNOLOGIES INC SELL 1000 $7.52 $7,520.00 $7,26574 §224.00

| 72728001 |~ OTG SOFTWARE INC SELL 2000] "$9.55[  $19,100.00 318,580.66 $489.00
272872007 E M C CORP MASS BUY 200] $12.43 $2,666.00 $2,795.30 $79.50
1212872001 “EMC CORP MASS BUY 800] $13.04 $10,752.00] $11,071.20 $315.20
212872001 SUN MICROSYSTEMS INC BOY 1000] $11.81 $11,605.00[ $12,333.80(" $399.00
1272812001 SIRIUS SATELLITE RADIO INC BUY 1000 $5.70 $5,700.00 $10,049.50 $320.00
1273172001 _SUN MICROSYSTEMS INC “BUY 00 $12.18 $10,871.00 $11,320.50] $320.00
21001 | SIRIUS SATELLITE RADIO INC SELL —400 $11.20 $4,480.00 ¥4 282 35 $168.00
1273172001 SIRIUS SATELLITE RADIO INC SELL 600 $11.20 $6,720.00 $6,467.77 $252.00
17272002 PUMATECH ING BUY 4000 $2.65 $10,600.00 __$10,852.70 $263.20,
17812002 OTG SOFTWARE INC___ BUY 500 —_$5.05 $4,525.00 $4,697.00 $142.50
1/8/2002 SIRIUS SATELLITE RADIO INC BUY. 1000 _ $688 $5,880.00 $10,207.50 $270.00
17872002 —__EMCCORP MASS SELL 1000 $16.10] $16,100.00 $15,580.25 $450.00
17872002 SIRIDS SATELLITE RADIO INC BUY 1000 $9.89] $9,886.00 $10,155.00 $298.00
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1/8/2002 SUN MICROSYSTEMS INC SELL 1000 $13.40 $13,400.00 $13,017.29 $353.00
1192002 SUN MICROSYSTEMS INC SELL 900 $13.62 $12,523.50 $12,163.81] $330.00
1/6/2002 AUSPEX SYSTEMS ING SELL 5000 $1.68 $5,900.00) 39,870.35 $350.00
110/2002_| __ SIRIUS SATELLITE RADIO INC BUY 1000 $8.00]_ $9,000.00 $9,275.50 $250.00
171172002 __OTG SOFTWARE INC SELL 500 $10.50 $5,250.00 $5,047 .42 $173.00
11412002 SIRIUS SATELLITE RADIO ING BUY 1000 3$8.64 $6,840.00] $9,149.50 $260.00
11512002 SIRIUS SATELLITE RADIO INC BUY 7000 $6.08 $8,080.00] $8,209.25 $99.75
1115/2002 SIRIUS SATELLITE RADIO INC BUY 1000 $5.08 $8,080.00 $8,779.75 $59.75
1715/2002 SIRIUS SATELLITE RADIO INC BUY 1000 $8.08 $8,080.00 $8,179.75 $99.75
152002 SIR(US SATELLITE RADIO INC BUY 1000 $8.08 $8,080.60 $8,179.78 $99.75
1772002 SIRIUS SATELUITE RADIO INC SELL 1000 $7.10 7,700.00 $7,020.51 $49.68
11772002 “SIRIUS SATELLITE RADIO INC SELL 200 $7.08 $1,416.00 $1,406,00 $9.57
11772002 SIRIUS SATELLITE RADIO INC SELL 2000 $7.08 $14,160.00] $14,060,03 $99.75
11772002 SIRIUS SATELLITE RADIO INC SELL 1000 $7.08 $7,080.00] $7,030.02 $49.67
11712002 SIRIJS SATELLITE RADIO INC SELL 200 §7.08 $1,416.00 $1,405.09 $5.98
11712002 SIRIUS SATELLITE RADIO INC SELL 460 $7.07 $2,628.00] $2,808.00 $79.95
111712002 SIRIUS SATELLITE RADIO INC SELL 600 $7.07 54,242.00 $4,212.00 $29.93
1/17/2002 SIRIUS SATELLITE RADIO ING SELL 200 $7.07 §1,414.00 $1,404.00 $9.98
11772002 SIRIUS SATELLITE RADIO INC SELL 1000 $7.05 $7,050.00 57,000.02 $45.87
V1772002 SIRIUS SATELLITE RADIO INC SELL 200 $7.05 $1,490.00]. $1,399.99 $9.98
1712002 "SIRIUS SATELLITE RADIO INC SELL 80D $7.06 $5,640.00 $5,600.01 $39.90)
1712002 SIRIUS SATELLITE RADIO INC SELL 200 $7.05 1,410.00 $1,309.59 $9.57
111712002 SIRIUS SATELLITE RADIO INC SELL 200 $7.05 $1,410.00 $1,400.00 $8.97
171772002 OTG SOFTWARE INC BUY 150 $11.39] §1,708.50 $1,762.85 $44.85
[TiA72002 OTG SOFTWARE ING BUY, 100 $11.39] $1,139.00 $1,168.60 $29.90
1712602 —OTG SOFTWARE ING BUY 100 $11.40[ $1,140.00 $1,159.90 $29.90
111772002 OTG SOFTWARE ING BUY 100 511,39 $1,139.00 $1,168.90] $26.90
171712002 DTG SOFTWARE INC = 550 $11.40 $6,270.00 $5,434.45 $164.45
111872002 PUMATECH INC SELL 1000 $2.46 $2,460.00 _$2,312.38| $116.04
—1/18/2002 PUMATECH ING “SELL 500 $2.45 $2,214.00 $2,107.69 $106.27
171872002 PUMAYECH INC SELL 3600]__ §2.46 38,856.00 $8,411.05 $444.51]
111872002 PUMATECH INC SELL 1460) $246 $3,444.00 $3,202.28 $151.68
118/2002 PUMATECH INC SELL 2100 $2.46 $5,166.00 $4,049.59 $216.34
171812002 OTG SOFTWARE ING BUY 300] __ §11.84 3,652,00 $3,701.53 $92.60
/1812002 OTG SOFTWARE INC " BUY —300] $11.64 3,552.00 "33,644.60 $120.03
1716/2002 OTG SOFTWARE INC BUY 200 $11.85] "$2,370.00 $2,428.08 —_$58.06
111872002 OTG SOFTWARE INC "BUY 200 $11.85 "$2,370.00 52,428.00 58.00
1/23/2002 OTG SOFTWARE INC BUY 1000 $12.00 $12,000.00 $12,360.78 $331.28|
172512002 —_OTG SOFTWARE ING BUY 1000 $11.90 11,900.00 $11,929.50 400.00
172872002 OTG SOFTWARE INC “BUY 500 $12.00 $6,000.00 36,214.32 784.82
172872002 AUSPEX SYSTEMS INC “SELL _ 3300 $1.57 ~$5,181.00 $5,151 42 $165.00{
11302002 AUSPEX SYSTEMS INC —SELL_. 6700 $1.55 $10,385.00 $10,355 34 335,00
1131/2002 —_ OTG SOFTWAREINC__ BUY 1000] $12.16] _  $i12,160.00 $12,488.50 $295.00
[ 2/4/2002__| WORLDCOM INC-WORLDCOM GROUP { ___BUY _ 1000] $9.25 $9,250.00 "$0,567.62 $263.12
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21412002 VERITY INC _ _BUY 500 $17.84 $8,920.00 $91380.14 $230.64
27472002 | NEXTEL COMMUNICATIONS INC CL A - BuUY 1000| $7.87 $7.570.00 $7.798.50 $199.00
2/472002 | WORLDCOM iNC-WORLDCOM GROUP suy 1000] - $5.40 $9,400.00 35,550.00 $150.00
21512002 OTG SOFTWARE INC SELL . 2000/ $10.65 . $21,304.00 321,274.18 $770.00
2/5/2002 | NEXTEL COMMUNICATIONS INC CLA SELL 1000 $8.00 $8 000.00 $7.870.37, $100.00
2572002 . OTG SOF TWARE INC SELL 1000 $11.,30 $11,300.00 $11,199.83 $100.00
2/5/2002 | WORLDCOM INC-WORLDCOM GROUP | SELL 500 $10.00 $6,000.00 $5,910.40 $60.00
/52002 WORLDCOM ING-WORLDGOM GRGUP SELL 400 10.00 $4,000.00] $3,859.93 $40.00
2/6/2002 | WORLDCOM INC-WORLDCOM GROUP SELL 1000 $9.93 $9 .930.00 $8 800.35 $100.00
| 2612002 SUN MIEROSYSTEMS INC BUY 1000 $10.23 " $10,330.00 $10,359.50 $100.00
21712002 VIEWPOINT CORP BUY 700 $7.18 $5,026.00 $5,108.00 $52.50
2712002 VIEWPOINT CORP BUY 1000 $7.18 $7,180.00 $7,255.00 $75.00
2712002 VIEWPOINT CORP BUY 100 57,11 $711.00 ~ §718.50 $7.50
2/7/2002 " VIEWPGINT CORP BUY 200 §7.06 $1.412.00 $1427.00 $15.00
21872002 NEXTEL COMMUNICATIONS INC CLA BUY 1000 _5$5.03 $5,025.00 $5.154.50 100.00
21872002 NEXTEL COMMUNICATIONS INC CL LA BUY 4000, $5.00 $5,000.00] $5,100.00| 100.00
2872002 OTG SOFTWARE INC SELL 500 $14.40 $5,700.00 $5637.08 $33.33
21872002 OTG SOFTWARE INC SELL 100 $11.40 $1,140.00 $1.133.31 $6.67
2/8/2002 OTG SOFTWARE INC SELL 00 $11.40} $1,140.00 $4.133.39 $6.67
2/8/2002 OTG SOFTWARE INC SELL 100 $11.40] $1,140.00 $1133.31 $6.67,
282002 OTG SOFTWARE INC SELL 100 $11.40] $1,140.00 $1.133.31 $6.87
2/812002 OTG SOFTWARE INC SELL 30 $11.40 $3,420.00 $3,399.94 $19.99
2/8/2002 OTG SOFTWARE INC SELL 00 $11.40 $3,420,00 $3,100.85 $20.00
2182002 NEXTEL COMMLINICATIONS INC CL A SELL _ 218 $5.80 $1.220.80 $1,166.59 $21.69
_ 21812002 NEXTEL COMMUNICATIONS ING CLA SE 300 $5.60 $1.650.00 - $1,650.12 $29.85
218/2002 NEXTEL COMMUNICATIONS INC CiL A SELL 100 $5.680] $560.00 $550.04 $8.95
2182002 | NEXTEL COMMUNICATIONS INC CL A SELL 500 $5.60 $2.800.00( $2.750.20 $46.75
21872002 | NEXTEL COMMUNICATIONS INC CL A SELL 882 $5 $4 939.20 $4,851.36 §37.78
21172002 VERITY INC __SELL 500 $16.80 $8,445,00 $5,365.37 _$50.00
211112002 AUSPEX SYSTEMS INC BUY 10000 — $1.47 $14 700.00 $14,729.50 $200.00
201412002 AUSPEX SYSTEMS INC - SELL 1000 $1.40 $1,400.00 $1,360.47 $10.00
21472002 ._AUSPEX SYSTEMS INC SELL 1000 $1.40 $1,400.00 $1.286.97 $10.00
21472002 StUUN MICROSYSTEMS INC SELL 1000/ $0.70 $9.695.00 $9.565.25 $100.00
211 4/2002 __ DTG SOFTWARE INC BUY 3000 _$11.00 $33,000.00 $33,029.50 $0.00

21152002 SUN MICROSYSTEMS INC SELL 4000 $8.70 $9,695.00 $9.565.35 '
2/15/2002 MEWPOINT CORP_ SELL ~ 700 $6.84 4, 788.00 $4.723.42 $35.00
2/15/2002 V!EWPOINrT T CORP_ SELL 500 $6.72 $3,360.00 $3,321.48 $35.46
211512002 VIEWPOINT CORP SELL 100 $6.72| $672.00 $664.20 §7.89
2/15/2002 VIEWPQINT CORP SELL 600 $6.71 $4.026.00 $3.978.77 $46.16
211572002 VIEWPQINT CORP SELL 100] . 5711 $671.00 $563.20 $7.69
211572002 AUSPEX SYSTEMS INC SELL 300 $1.40 $420.00 $386.74 $3.75
21572002 OTG SOFTWARE INC BUY 3700 $10.70] - _$39,560.00 $39,619.50 $0.00

21572002 SUN M SYSTEMS INC CANCEL 1000 "$9.70 . $9.685.00 565,35

2/18/2002 AUSPEX SYSTEMS INC SELL 7700 $1.39 310 703.00| $10,573.33 $100.00
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2/22/2002 OTG SOFTWARE INC BUY 300] . $10.24] $3,072.00] $3,214.33 $112.83
/472002 OTG SOFTWARE INC BUY 1000 3965 $9,850.00 $9,879.50 $250.00
1272002 OTG SOFTWARE INC SELL 500] $9.68 $4,840.00 $4,785.67 $24.75
31272002 —OTG SOFTWARE INC SELL 1500[ $9.68] §14,520.00 $14,44553 $74.25
FHAR2002_ SUN MICROSYS TEMS INC BUY 1000] $10.14 ~$10,140.00 $10,269.50 $100.00
31472002 OTG SOFTWARE INC _ SELL 2000} 10.15} $20,300.00 $20,270.19| $400.00
3141200; SUN MICROSYSTEMS INC BUY 10004 $9.99 $9,990.00 $10,040.00] $50.00
315/200; ~OTG SOFTWARE ING SELL — 1000} $10. $10,400.00 $10,320.34] $50.00
32172002 OTG SOFTWARE INC BUY 1000 $9.78 $9,780.00 $9,909.50] $100.00
61472002 LEGATO SYSTEMS INC SELL 170] $5.50 $835.17 $905.64 $0.00
671712002 LEGATO SYSTEMS INC SELL Z500] $5.26 $13,200.00 $12,941.37 3$228.73
€/17/2002 LEGATO SYSTEMS INC SELL 400 $5.28 $2,112.00 $2,075.33] $36.60
6/17/2002 LEGATO SYSTEMS INC SEEL 100] $5.28 $526.00 $576.83 $8.15
/1772002 LEGATO SYSTEMS INC SELL 268 27 $1412.36 $1,387.79 $24.52
61712002 VERITAS SOFTWARE CORP BUY 160 $20.53 $2,053.00 $2,122.30 $39.80
8/17/2002_ VERITAS SOFTWARE CORP BUY 200 $20.53 $8,212.00 $8,371.20 $15620
6/17/2002 SUN MICROSYSTEMS INC BUY 1000] $6.31 35,310.00 '$6,438.50 $95.00
6/18/2002 VERITAS SOFTWARE CORP SELL 100] $22.40] $2,240.00 $2,190.63| $19.80
[EM18/2002 | VERITAS SOFTWARE CORP. SELL 200] $22.40| $8,960.00] $8,880.53 $70.20
6/18/2002 SUN MICROSYS TEMS INC _ BUY 1000] $6.22| $6,220.00{ $6,348.50 $99.00



