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NASD
OFFICE OF HEARING OFFICERS

DEPARTMENT OF ENFORCEMENT,

COMPLAINANT,
DISCIPLINARY PROCEEDING

v. No. CE4050002

OPPENHEIMER & Co. Inc. HEARING OFFICER: AWH

fikfa FAHNESTOCK & Co. Inc.
CRD NO. 249,

RESPONDENT,
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ORDER ACCEPTING OFFER OF SETTLEMENT

INTRODUCTION
Disciplinary Proceeding No. CE4050002 was filed through a Second Amendéd
Complaint (*Complaint”) on September 28, 2006 by the Department of
Enforcement of NASD ("Complainant”). Respondent Oppenheimer & Co. Inc.
submitted an Offer cf Settlement ("Offer”) to Complainant on September 25,
2006. Pursuantto Code of Procedure Rule 9270(e), the Complainant and the
National Adjudicatory Council ("NAC") Review Subcommittee or the Office of
Disciplinary Affairs (“ODA") have accepted the uncontested Offer. Accordingly,
this Order now is issued pursuant to Code of Procedure Rule 8270(e)(3). The
findings, conclusions and sanctions set forth in this Order are those stated in the

Offer as accepted by the Complainant and approved by the NAC.
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Under the terms of the Cffer, Respondent has consented, without admitting or
denying the allegations of the Complaint, and solely for the purposes of this
proceeding and any other proceeding brought by or on behalf of NASD, or to
which NASD is a party, to the entry cf findings and violations consistent with the
allegations of the Complaint, and to the imposition of the sanctions set forth
below, and fully understands that this Order will become part of Respondent's
permanent disciplinary record and may be considered in any future actions

brought by NASD.
BACKGROUND

Oppenheimer & Co. Inc. (CRD No. 248) has been a member of NASD
since March 22, 1985, and has been registered with the Securities and Exchange
Commission since 1955. Oppenheimer is a full-service, self-clearing securities
brokerage firm headquartered in New York, and engages in a general securities
business. Oppenheimer Holdings, Inc., a publicly held company based in
loronto and listed on the NYSE, owns the firm. in January 2003, Fahnestock &
Co. Inc. acquired the U.S. Private Client Division of CIBC World Markets Corp~.
operating under the name Oppenheimer (and subsequently assumed the
Oppenheimer name), creating a combined firm with over seventeen hundred
(1,700) financial consultants and placing it among the top ten independent full-
service retail broker-dealers in the United States, based on financial consultants
and client assets. Since January 2003, the two firms have been consolidating
and aligning their eystems, including replacing the former Fahnestock clearing

platform with a Bloomberg clearing platform.
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The firm’s recent relevant disciplinary history follows:

On June 30, 2006, NASD accepted a Letier of Acceptance, Waiver and
Consent from Cppenheimer in relation to violations of NASD Rules 2110, 3010,
and 5220(E), for, as an intermarket trading system/computer assisted execution
system (ITS/CAES) markel maker, failing to maintain continuous two-sided
quotations in the ebsence of the grant of an excused withdrawal or a functional
excused withdrawal by NASD; and failing to maintain a supervisory'systeh'l thét
previded for supervision reasonably designed to achieve compliance with respect
to applicable securities laws, regulations, and NASD rules concerning
maintaining two-sided quotations as an ITS/CAES market maker. The firm was
censured, fined $17,500, and ordered to revise its written supervisory procedures
with respect to mainfaining two-sided quotations as an [TS/CAES market maker.
(Case No. 20050002356-01).

On February &, 2006, NASD accepted a Letier of Acceptance, Waiver and
Consent from Oppenheimer in refation to violations of MSRB Rules G-36, G—S;I
and G-38, for failing to file in a timely manner MSRB Form G-36 and an official
statement for three underwritings; filing an inaccurate MSRB Form G-37; failing to
submit in writing to issuers with which it was seeking municipal securities
business, information on consulting arrangements with each issuer; and failing to
disclose required information regarding consultants to issuers. The firm was

censured and fined $20,000. (Case No. E102003017701),

doos
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On January 9, 2006, NASD zccepted a Letter of Acceptance, Waiver and
Consent from Oppenheimer in relztion to violations of NASD Conduct Rules 2110
and 3010, for failing to file amendments to Forms U-4 and U-5, and initial Form
U-5 in a timely manner, and failing 1o establish and maintain supervisory systems
and procedures reaéonably designed to achieve compliance with NASD By-
| aws, Article V, Secti-ons 2(c), 3(a}, and 3(b) reporting obligations ("Article V
Reporting Obligations”). The firm was censured, fined $250,000, and ordered to
conduct an audit to assess, and provide a certification regarding, the
effectiveness of the firm's systems and procedures for ensuring compliance with
Article V Reporting Obligations. (Case No. EAF0400720002).

On October 18, 2004, NASD's Department of Market Regulation filed a
complaint against the firm charging that it failed to make and annotate an
affirmative determination for short sales, failed to mark orders as shoti, failed to
disclose correct capacity, failed to show time of execution and correct volume,
faite& to maintain two-sided guctations, and failed to establish and maintain a
supervisory system. The violations were alleged to have occurred in February
2003, with the exception of the two-sided quotations, whfch were alleged to have
occurred between April and June 2003. An Offer of Settlerment was entered in
that matter, effective May 17, 2005, and Oppenheimer consented to a censure
and fine of $32,500. (Case No. CMS040158).

On December 23, 2003, NASD accepted a Letter of Acceptance, Waiver
and Consent from Fahnestock in reletion to violations of NASD Conduct Rules

3370, 3110 and 2110, NASD Marketplace Rules 6620(c)(2) and 6130(d), and
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SEC Rule 172-3 for fziling to mzke zn afﬁrhative determination prior to executing
a customer shcrt sale and two proprietary short sale orders; failing to report to
ACT the correct symbeal incicating whether three transactions in eligible securities
were a Buy, Eell, Sell Short, Sell Short Exempt, or Cross; failing to report the
correct number of shares through ACT in four last sale reports for transactions in
OTC Equity securities; fziling to show the correct time of execution on the
memorandum of brekerege orders; failing to show the price and number of
shares of each pential execution on the memorandum of one brokerage olrder;
failing to show the time cf entry and terms and conditions on the memorandum of
brokerage orders; and fzailing to indicate whether the order was long or short on
the memorandum of brckerage orders. The firm was fined $4,500 (composed of
z $1,000 fine for the effirmztive determination rule violations, $2,500 for the
transaction reperling vicletiong, and $1,000 for the recordkeeping violations).
(Case No. CMS030297).

On January 29, 2002, NASD accepted a Letier of Acceptance, Waiver and
Consent frcm Fahnesteck in reletion to a violation of MSRB Rule G-36 for the
untimely submission of official stalements. The firm was fined $2,000. (Caée

No. C10020009).

@oos
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FINDINGS AND CONCLUSIONS
it has been determined that the Cffer be accepted and that findings be made as
follows:
| Summary

For 17 months, from Jenuary 1, 2003 to May 31, 2004, Respondent
Oppenheimer & Co. Inc. ("Oppenheimer,” "Respondent,” or the “firm”) failed to
report on a timely basis over 6,100 municipal securities transactions with other
declers and for more than a month, during May and June 2003, it failed to
accurately report to the Municipza! Securities Rulemaking Board ("MSRB’) the
price, time, commission cr whether it acted as principal or agent on hundreds of
municipal securities trades with customers. In addition, in May and June 2003, it
failed to report mare than 600 municipal securities transactions.

Oppenheimer provided an untimely and incomplete response {o one
request for information made under Procedural Rule 8210 and provided
information for a different request months late. In addition, from July 1, 2002
through at least the first quarter of 2004, the firm also failed to have a system in
rlace to save a!ll electronic ccmmunicztions between its employees, and failed to
prevent its employees from deleting internal electronic communications in
violation of federal securities laws and NASD Rules.

Cppenheimer therefore viclated MSRB Rules G-14 and G-27, Section
17(2) of the Securities Exchenge Act of 1834 and Rule 17a-4, NASD Procedural
Rule 8210, end NAED Ceonduct Rules 2110, 3110 and 3010(a) and (b). In

support of its charges, the Depariment alleges the following:

[Aoog
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In Januery 2003, Fehirestock & Co., Inc. acquired the U.S. Private Client
Division of CIBC Worid Markets Corp. operating under the name Oppenheimer,

and subsequently zssuried the Oppenheimer name. The acquisition of the U.S.
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Privete Client Divisien ¢reetly expended the size of the firm’s municipal securities
bond business and resulted in the firm introducing a new technology platform for
thet buciness which it had not edequately tested. Oppenheimer has been a

member of NAED since Merch 1¢£5 and has been registered with the Securities
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? and Exchange Ccmirnicsicn since 1855, The firm, headquartered in New York
E

];f City, is a full-service, self-clearing broker-dealer. It is currently one of the largest
5 broker dezlers in the Urited Stales with approximately 3,000 employees in 83
i

i T , .

¢ cfiices in 21 stetes end £ fereign jurisdictions. Oppenheimer is a wholly owned
; subsidiary of Cppenheimer Heldings, Inc., a publicly held company based in

4

; Torenio, Canada and listed on the New York Stock Exchange.

!

i

CPPENHEIMER FAILED 7C PROVIGE TIMELY AND ACCURATE INFORMATION REGARDING
FURICIFAL CECURITIES TRANSACTIONS WITH OTHER DEALERS
Violation of MSRB Rule G-14

T St gy

Curing &ll pericds relevant to this Complaint, MSRB Rule G-14 required

L P33

2,

NASD member firme to repert municipa! securities transactions with other broker-

dealers in zn ecceplekle fermat to a registered clearing agency so that the
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agency could timely compare and report inter-dealer municipal securities
transactions to the MSRB, which makes the transaction data available to
investors. Failure to report all eligible inter-dealer municipal securities
transactions in the format and within the timeframe as required by the registered
clearing agency results in an untimely report in violation of MSRB Rule G-14.
With regard 1o inter-dezler trancactions, Rule G-14 also required the firm
to accurately report the time ¢f trade and identity of the entities that execute and

clear the transaction. MSRB Rule G-14 stated,

The information submitled in accordance with this procedure shall
include the time of trade execution and the identity of the brokers,
dealers, or murnicipel cecurities dealers that execute the transaction
in addition to the identity of the entities that clear the transaction. If
clearing/introducing broker arrangements are used for transactions,
the introducing brokers shall be identified as the “executing

brokers.”

At all times relevent to this Complaint, Respondent used the National
Securities Clearing Corporzaticn ("NSCC") as its registered clearing agency.

From January 1, 2003 tc May 31, 2004, Oppenheimer untimely reported to
the NSCC over 6,100 eligible inter-dezler transactions. [n addition, Oppenhe{mer
inaccuralely reported the time of certain of these trades and inaccurately
identified the executing broker for certain of these trades.

A list of each inter-dezler transaction that Oppenheimer failed to report in
a timely manner is attached gs Schedule A. Schedule A also identifies these

trades for which Cprenheimer ineccurately reported the time of the trade or the

identity of the executing broker.

do11
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The conduct described ebove constitutes separate and distinct violations

of MSRB Rule G-14 by Oppenheimer.

CFFEHHEICER FAILED TC FRCVIDE ACCURATE INFORMATION REGARDING
WAURICIF AL SECURITIES TRANSACTIONS WITH CUSTOMERS
Violation of MSRB Rule G-14

MERRE Rule G-14 requires firms to repod the following information for
municipal securities trencactions with customers promptly, accurately and
completely: time of trede execution; dellar price of the transaction, exclusive of
any commiseicn; capacity in which the broker, dealer, or municipal securities
dealer acled, whether it ected as an zgent for the customer or as a principal; and
commission, if any.

On Mzy 21, 20C3, Cppenheimer began reporting customer and inter-
dezler municipal cecurities transections to the MSRB using a new trade reporting
system previcusly ernricyed ty the U.S. Frivate Ciient Division of CIBC World
Markets Corp. thal it had ecouired in January 2003. Oppenheimer failed to te‘st
the CIBC Werld Mzrkets Corp. system with the MSRB before it began reporting
to ensure thal the system weuld report transactions {0 the MSRB properly. This
system conteined flaws that resulted in inaccurate trade reports.

Retween May 1 and June 3, 2003, Oppenheimer, either directly or through
a clezring firm, ineccuretely reporied lo the MSRB information on hundreds of

municipe! securities transactions with customers.

ho12
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MSRB staff notified Oppenheimer on numerous occasions in May 2003
that the firm was erroneously reperling municipal securities transactions to the
MSRB. The MSRE staff informed the firm of the nature of the trade reporting
errors and asked the firm lo take corrective attion.

In response, Oppenheimer acknowledged it was inaccurately reporting
municipal securities transactions with customers and informed MSRRB officiais

that it was working to solve the prcgramming problem and should have it fixed

shortly.

Notwithstanding these zssurances, the firm continued to report municipal
securities transactions inaccureiely throughout May 2003 and the beginning of
June 2003.

For these trades, Cppenheimer inaccurately reported to the MSRB:

a. the time of trade execution (in more than 200 transactions);
b. the dcllar price ¢f the transaction, exclusive cf any commission
(in more than 800 transécﬁons);
¢. whether Oppenheimer acted as an agent or principal (in more
than 40 transactions); and/or
d. the commission (in more than 500 transactions).
A list of each customer transaction in which Oppenheimer inaccurately reported
the time of frade execution is etfached as Schedule D. A list of each customer
transaction in which Cpgpenheimer inaccurately reported the dollar price of the
transaction, exclusive cf any commission, is attached as Schedule E. A list of

ezch customer transaction in which Cppenheimer inaccurately reported whether

10
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it acted a2¢ &n egent or principel is attached as Schedule F. A list of each
custemer trarsection in which Oppenheimer inaccurately reported the
cecmmiseion is etached e¢ Schedule G. Alist of each customer transaction in
which Cpperiheimer ireccuretely reported either the commission, or whether it
ected 25 an egent or principal, is attached as Schedule H.

On June 4, 2002, in the face of Oppenheimer’s continued submissions of
deficient trece reperte, MERE ctaff ordered Oppenheimer to stop reporting
muricips! securities trencections until it fixed its reporting problems. The firm
cemplied with the MERE orcer to gtop reporting municipal securities transactions.

Cn cr gbout Jure €, 20C3, the firm ctated that it had corrected its trade
reporting system for customer transzctions and resumed reporting fransactions.

The inaccurete trece repenine cecscribed above constitutes seperate and

ciclinct viclzations of MERB Rule G-14 by Oppenheimer.

CPPENHEIMER FAILED TO REFORT MUNICIPAL
SECURITIES TRANSACTIONS WITH CUSTOMERS
Violation of MERE Rule G-14

Rule G-14 recuires ezch dezler to report zll eligible customer municipal
securities transactions to the MSRB,
Eetwecn epproximetely Mey 1 and June 3, 2003, Oppenheimer failed to

report {c the MEREB cver €00 customer municipal securities transactions.

11
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A list of each customer tranegaction that occurred but the firm failed to

report to the MSRB is attached as Schedule B.

The conduct described zbove constitutes separste and distinct violations

of MSRB Rule G-14 by Oppenheimer.

CPPENHEIMER FAILED TO RETAIN ELECTRONIC COMMUNICATIONS
Violaticne ¢f Section 17(z) ¢f the Securities Exchange Act of 1934,
Rule 17a-4 thereunder, ind WAED Conduct Rules 2140 and 3110

Section 17(z)(1) of the Exchange Act requires that each broker or dealer

mzke and keep for prescribed periods such records, furnish such
copies thereof, end make and disseminate such reports as the
Ccmmission, by rule, prescribes as necessary or eppropriaie in the
public inlerest, for the protection of investors, or otherwise in
furtherance of the purposes of this title.

Pursuant to ils suthcrity under Section 17(a)(1) of the Exchange Act, the
Commicsion pronulgated Rule 17a-4. Rule 17a-4(b)(4) requires that each

broker and dealer

preserve for a period cf not legs than three years, the first two years
in an ezsily accecsible place.... [o]riginals of all communications
receivec end cories of gll communications sent (and any approvals
thereof) by the member, broker or dealer {including inter-office
memoranda and communications) relating to its business as
such....

Interral 2ng external e-meil communications relating to a broker-dealer's
"business z¢ such” are sukject tc the retention requirements of Rule 17a-4.
NASD Rule 3110 requires, armong other things, that members comply with

Rule 17a-4.

12
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Freny July 1, 20C2 thrcugh et leest the first quarter of 2004, Oppenheimer
did not have ¢ syslem in plece 1o retain internal electronic communications sent
between its associated persons.

From July 1, ZGCZ through at least the first quaner of 2004,
Orrernheimer's system allcwed employees to permanently delete e-mails, and
some employees did in fect delete "sent” and "received” e-meils from their
desktops during that period.

Acccrdingly, Cppenheimer fziled to retain internal e-mails for three years.

Ey viriue of {his concuct, Cppenheimer violated Section 17(a) of the

Secutities Excheance Act of 1€24, Rule 17a-4 thereuncer and NASD Conduct

Rutes 3110 and 2110.

CrrEREIWER FAILED 10 RESFOND IN A TIMELY AND COMPLETE MANNER
70 4 REGQUEST FOR INFORMATICN AND DOCUMENTS
Viciziicne of NASD Frocedural Kule 8210 and

KASD Conduct Rule 2110
(September 16, 2004 Request)

First Request

By letter dated September 16, 2004, sent via cenified mail, return receipt
requested, to Opperheimer's business address as reflected in the records of
NASD's Centrel Registretien Depesitery ("CRD”), the Department requested that
the firm produce infenmetion releting to its retention of e-mai) for twenty
empleyees who treced municipal securities and maintained electronic

communications for Cppernhieimer and were therefore critical to the NASD

13
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investigation of these arees of the firm's operations. In its reguest, the

Department requested the firm ¢ identify all electronic communication systems

used by twenty employees from July 1, 2002 to September 16, 2004. The

AT (T

Department requected the firm to cerify thal it retained all electronic .

e ik ]

communications for the twenty employees for cerlain time periods. The
Department also requested the firm to explain in writing the reasons for
numerous discrepancies in the prior productions of electronic communications.
The request was made in accerdance with NASD Procedural Rule 8210 and
requested that the firm comply on or before September 30, 2004,

The return receipt fcr the certified mailing was returned, verifying that the

firm received it.

On September 20, 2004, the firm sought a three-week extersicn in which
to respond. By letter deted Cctober 1, 2004, NASD granted the firm an

extension until Cctober 14, 2004, end warned of possible disciplinary action if the

VA T b T S e Tl e 3%

firm fziled to respond. Therezfler, an numerous occasions, the Department

renewed ils request to produce the requested information. Oppenheimer

i e S AN

attempted to precondition producticn of information responsive to the first request

upon a prior meeting with the Depariment.

Second Request

By letier dated Noverber 3, 2004, sent via certified mail, return receipt

requested, tc Cppenheimer’s business address as reflected in CRD, the

L e T L L ST .

Deperiment requected that the firm immediately provide the information

14
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requested in its September 1€, 2004 letter. The second request was made in
cceercence with NASD Procedurai Rt;le 8210 and warned of possible
disciplinary acticn if the firm feiled to respond. The return receipt for the certified
meiling wes returned verifying thet the firm received the November 3 letter.

Cn or ebout November 22, 2004, NASD advised Oppenheimer in a letter
thet the NASD steff had mede & preliminary determination to recommend
disciplinery ection egzainet the firm for, among cother things, failing to comp‘ly with
the September 16, 2004 request letter.

On Mey 10, 2005, Cppenheimer provided a written response to
Erforcement thet acareceec cne pertion of the September 16, 2004 request
letier. Thet response wes untimely and did not respond to the majority of the
request, To date, the firm hze not provided information responsive to the
bzlance of the September 16, 2004 letter.

By virtee of this conduct, Cpenheimer viclated NASD Procedural Rule
8210.

By virtue ¢f this cenduct, Oppenheimer also violated NASD Caonduct Rﬁle

2110.

15
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CFPPENHIWMER FAILEDS TC FESPOND IN A TIMELY REANNER TO
A REQUEST FOR INFORMATION
Viclations of NASD Procedurzal Rule 8210 2nd
NASD Conduct Rule 2110
(August 7, 2003 Request)

First Request

By letter dated August 7, 2003, sent via regular first cless mail to
Oppenheimer's business acdrecs ¢ reilected in CRD, the Depeartment requested
thet the firm produce, emong cther items, a copy of the firm’s customer
confirmations for all municipal cecurities transactions with customers effected by
the firm between KMay 1, 2005 end June 30, 2003 (collectively “confirmations”).
The request was made in acccrcance with NASD Procedural Rule €210, required
the firm tc produce the informiaticn on or before August 22, 2003 and warned of
possible disciplinary action if the firm failed to respond.

The letter cent by regular first class mail was not reiurned. The firm
requested, and the ctaff granted, in writiﬁg, two extensions -;the first until
September 5 and the second until September 24, 2003. Both leflers granting
extensicns warned of pessible Cisciplinary action if the firm failed to respond.

The firm failed to produce the requested confirmations.

Second Request

Cy letter dated Octcker 2, 2003, sent via regular first class mail to
Cppenheimer’s businecs eccress as reflected in CRD, the Department again

requected that the firm produce confirmations as requested in its August 7, 2003

16
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letler. The request wese mede in eccordance with NASD Procedural Rule 8210,
required the firm t¢ preduce the cenfirmations on or before October 17, 2003 and
werned of peseible ciscizlinery action if the firm failed to respond. The letter
informec the firm thet, "[this is the final request for the [confirmations].”

The letter sent by reculer firet claes mail was not returned. On multiple
occesions in 2002 arcd 2004, the Department acked the firm to produce the
requested confirmeticne. The firm, however, failed to produce the requested
confirmations.

In 2GC3, the firm =teled that it was gathering confirmations. For example,
in 2 letler deled Ccicber 17, 2003, Oppenheimer wrole to the Department,

With recpect to [the request for confirmations], we are manually
cttairing copies of the corresponding confirmations for the subject
tiansacticns but are unzble to provide them at this time. Thisis a
tedicus anc menuel process and we concentrated our resources
initiclly on retrieving and copying Firm order tickets. We will
previde copies of these confirmations as soon as possible.

Third Request

By letter czted April 14, 2004, sent via regular first class mail to
Oppenheimer's business addrecs as reflected in CRD, the Department repeated
its request that the firm procuce confirmations consistent with its request in the
August 7, 2003 leiter. The request was made in accordance with NASD
Procedurel Rule €210, required that the firm comply on or before April 28, 2004
end wamed of pcegitie disciplinary action if the firm failed to respond,

The leticr sent by regular first class mail was not returned.

17
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Cn May 17, 2004, Oppenheimer informed the Department that the firm
would produce a cocument listing all municipal bond transactions and from this
document the Department could determine for which transactions it wanted the
firm to provide trade confirmetions. The Department stated that this document
was not responsive to the Depariment’s request, but that it weuld review the
document for adequacy. The firm provided the document to the Department on
June 2, 2004. On June 18, 2G04, the Department informed the firm that the
document p‘rovided June 2 was not adequate, and that the request fof
confirmetions remained due and cuistanding. Representztives of the firm then

requested that the Depanrtiment narrow the dates for the confirmation request.

Fourth Request

By letter deted June 25, 2004, sent via regular first class mail to
Oppenheimer's business address as reflected in CRD, the Department again
requested that the firm produce confirmations. Pursuant to requests by the firm,
the staff modified il August 7, 2003 request by narrowing the date range as |
fcliows, "Please provide & copy of the firm's customer confirmations for all
municipal securities {ransactions with customers effected by the firm between
May 1, 2003 and June €, 2003.” The requesl was made in accordance with
NASD Procecdurel Rule 6210, The Department requested thal the firm
immedialely previde the infermetion and warned of possible disciplinary action if
the firm failed to respond.

The letter sent by regular first class mail was not returned.
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The firm eventielly produced confirmations on a rolling basis for the
pericd Mey 1 throuch June €, 2003 oﬁ the following dates; July 14, July 22,
August 12, September 2 and September 16, 2004,

The firm feilec to procuce any confirmations {o the Department for more
than 11 months &iter the Department’s initial August 7, 2003 request and did not
fully comgly with the steff's initial request, as modified, for more than cone year.

By virtue of this cenduct, Oppenheimer viclated NASD Procedural Rule

8210 and NASD Conduct Rule 2110,

CFPENREIER T LILED 10 ESTAELIEH, MAINTAIN AND ENFORCE AN ADEQUATE
SUPERVIECRY SVETER AND WRITTEN EUPERVISORY PROCEDURES
Vicieticne ¢/ WALD Conduct Rules 2110 and 3010(a) and (b)

From July 1, 2GGZ through at leest the first quarter of 2004, Oppenheimer
lacked adequele sycierms end procedures for the retention of internal electronic
meil communicalions. While the firm maintained written supervisory procedures
requiring emplcyees tc seve every internal e-mail message they sent, the
procedures were neither followed nor enforced. Employees deleted “sent” and
“received” e-meils from their desktops during that period.

The firm's superviscry system and written supervisory procedures were
inadequate and not reasonably designed to achieve compliance with applicable
securitics lawe and regulztions or with NAED Rules, including NASD Rules 2110,

3110, anc Seclion 17(g) of the Securities Exchange Act and Rule 17a-4

thereunder,
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By virlue of this concduct, Crpenbeimer vicleted NASD Conduct Rules

2110 and 3010(a) and (b).

OPPENHEWER FAILED TO ADOPT, RLAINTAIN AND ENFORCE WRITTEN SUPERVISORY
PROCEDURES
Violation of MSRB Rule G-27

Between approximetely Januery 2003 and June 2004, Oppenheimer failed
to adopt and maintain adequate written supervisory procedures for the firm's
municipal securities business in order to ensure compliance with MSRB rules.
The firm lacked written procedures to monitor and test whether automated
systems were properly reporting municipeal securities transactions. The firm also
lacked written procedures sufficient to address systems ulpgrades and
technology conversions.

On June 19, 20C3, en Cppenheimer employee sent an email to a member
of the firm's Compliance Department in which he expressed concern about the

lack of written procedures. The employee wrote,

I'm getting concerned regarding how we report to the MSRB. [am
now awere cf encther issue regarding the Bloomberg Trading
syslem thet may be causing a problem. Additionally, | think it is
imporiant precgramming write a manual for us (how to input & what
codes to use). There is NO DOCUMENTATION for anything.
There continues to be no coordination for any of this.....Please
know I'm nct peinting fingers at anyone, | know our resources are
limited, though mavke you can help. Please keep this message to
youreself, &s | szid, I'm nct pointing fingers — | just think you can
help.

The firm’s written supervisory procedures were inadequate and not

reasonably designed to ensure that the conduct of the municipal securities

20



e

B

L T

= e,

LI A L AT e T MERT,

‘09/28/2006 13:13 FAX 2028742877 NASDENFORCEMENT

eciivities ¢f the firm wes in compliance with eppliceble cecurities laws and
regulations and MSRB rules.

By virtue cf this conduct, Oppenheimer violated MSRB Rule G-27.

Eezsed cn thege concicerations, the sanclions hereby imposed by the
acceptance cf the Cffer gre in the public interest, are sufficiently remedial to
ceter Respericent from zny future misconduct, and represent a proper discharge
by NAED ¢ its reguletcry respencibility under the Securities Exchange Act of

1934.

SANCTICKS
It is ordered that Respondent:
A. Pay a fine of $800,000; and
B. Oppenheimer underiakes to:
i. retein cuteide counsel, which NASD finds not unacceptable
to:?
a. review, modify, and enhance Oppenheimer's written
supervigory procedures applicable to its municipal
cecurities {rade repofling systems. This review and the

modificetion and enhancements will be made so that the

firm's written supervisory procedures, including written

" Respendent has represented i NASD thet it has retained the law firm of Katten Muchin
Feeenman LLP &5 it cultice counsel enc thal the lew firm has commenced a review of the firm's
whitlen supervisory policies including, bul nel limiled to, & review of the firm's municipa! czpital
rmarkels supervisery procecures end supervisory ptocedures for responding to regulatary
requests. Given thet firm's femiliarity with Respondent’s procedures and measures taken o date
{o review the firm's procedures, NASD finds Ketten Muchin Rosenman LLP accepleble as the
cuteice counsel for this uriderzking. 7 e results of the Katten Muchin review described inB ia
&nd b sbove shall conglitute the basis for the report due hereunder.
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superviscry procecures relating to the firm's systems, are
reascnekly designed to ensure compliance with trade
reporting cklications under MSRB Rule G-14, and with

other MSRB rules. The new writfen supervisory

procecures will include, but not be limited to, provisions
for monitcring and testing, in connection with any new

systems upgrades, whether automated systems are

A T T P T

properly cesigned to report the firm’s municipal securities
1 ' trencaclicns timely and accurately in accordance with
MSRB Rule G-14;

{ b. review, modify, and enhance Oppenheimer's written

supervisory procedures such that those written

supervicory procedures are reasonably designed to

ensure that the firm complies with regulatory requests in

3 H ST - et gt T T

cider to echieve compliance with applicable federal

securities laws and regulatory rules; and

c. prepare a report describing the nature and extent of its
review, and the modifications and enhancements
recommended in paragraphs B i a and b above. That

report shzfl be completed within 45 days &fter notice of
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epproval of this Cfler and provided to Cppenheimer and

NASD.
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if. Cecperete with cuicide counsel relzined under paragraph B
|, ekove, Cppenheimer shall place no restrictions on outside
courneel's communications with NASD steff, limited to its
review, mocificetion and enhancement of Oppenheimer’s
written supervisory procedures as required under the
vneerizkings in paragrephs B ia and b. Upon request,
Cprenhcimer ehall meke available to NASD staff any and all
cemmunications between Oppenheimer (and its employees)
end cuicide ccunsel, made in regard to oulside counsel's
review of the subject metters referenced in paragraph B i.
Opperheimer shall not seek to invoke the attorney-client
rriviiece or cther doctrine or privilege to preverit the outside
ceuncel from transmitting to NASD staff any information,
repons, or documents to the NASD relevant to its review
vnder paregreph B i, above. Notwithstanding the scope or
raiure of the information previded to the NASD staff, the
feregoing is not intended by Oppenheimer to be a general
weiver cf ite ettorney-client privilege or its attorneys’ work
product privileges.?

it revicw ils procedures regarcing the preservation of

electrenic communications for compliznce with NASD rules

* Cprenheimer end culsice counse! have represented to NASD that the outzide counsel has not
communiceled with Crperbeirer o il empleyees nor reviewed any information provided by
Orpenheimer regerding e B 1L cbove. Accordingly, any waiver of the attorney client privilege
by Gppenticimer g8 to ilem B i b ebove is limited as to communications provided to outside
counsel afler the cate hereof,
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end the feceral securities laws.®> Within 120 days of the
nectice of acceriance of this Offer, Oppenheimer agrees to
inform NASD in writing that it has completed its review and
that it hes esteblished systems and procedures in place
recsonebly designed o achieve compliance with applicable
fecerel securities laws and reguiatory rules concerning the
preserveticn of currently existing or future electronic
communiczticns. The staff of the NASD Department of
Enforcement ehell have the discretion, upon a showing of
gocd cauee, to extend the deadline for compliance with the
u‘ndertéking set forth in this paragraph.

within 120 cays efter notice of approval of this Offer, provide
tc NAED 5 notarized certification from a senior officer(s) of
Cppenheimer that it has complied with the foregoing
undertzkings and has implemented the procedures in

paragraphs B i and ii above.

* Respendent kes represented to NASD that beginning January 1, 2006, Oppenheimer began
utilizing the Sector Emeil Comply erchiving sciution. Under that system, all electronic messages
including O penheimer Corperete Email, Eloomberg Email, and Instant Messzges are being
jourraled fo the Sector Emzil Comply sysiem, which will archive and create a non-rewriiable
mecia copy of the archive for the three-year retention lifecycle.
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€0 ORDERED.

NASDENFORCEMENT

NASD /

By: ‘,;%/(.4( ’/j] { /

Jarmes'E. Day, F&q.

Chief Counsel

on behelf of the Director of ODA,
pursuant 1o delegated authority
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