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NASD

LETTER OF ACCEPTANCE, WAIVER AND CONSENT

CLG050022

TO: Markct Regulation Department

NASD

RE: Fulcrum Global Partners LLC, Respundent

Broker-Dealer

CRD No. 104455

Pursuant io Rule 9216 of NASY) Code of Procedure, Fulerum Global Partners T30 ]

the “firm™) submits this Letter of Acceptance, Waiver and Consent (“AWC™} for 1w
proposing a settlernent of the allcged rule violations described in Part fl below., " i "
submitted on the condition that, if accepted, NASD will not bring any future act > 15 13t
firm alleging violations based on the same factual findings.

The firm understands that;

1. Submission of this AWC is voluntary and will not resolve this nist @ tn
until it has been reviewed and accepted by NASD’s Murket Regu't |0
Department and National Adjudicatory Council (“NAC™) Review
Subcommittee or Office Disciplinary Affairs (‘ODA™), pursuant ¢ I 2 5|

9216;

2. If this AWC is not accepted, its submission will not be used as evuience !
prove any of the allegations against the firm; and

3. 1f accepted:

d.

MRD2004442 14 (PS)

this AWC wili become part of the firm's permanent discij 1 1, 1.
and may be considered in any futtire acticns brought by » * % v
other regulator against the firm;

this AWC will be made available through NASD's public : ¢ 1
pragram in response to public inquiries about the fim's 1 > 1+
record,

NASD may make a public announcement concerning thit a7 e»
the subject matter thereof in accordance with NASD Ruie 1§ ( :
8310-2; and

the firm may not take any action or make or permittobe 1v : .
public statement, including in regulatory filings or otherw 1 : I:
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81/21/2885 1@:21 2483865132 MARKET REG LEGAL Fr a3ges
dircctly or indirectly, any allegation in this AWC or crezt~ I
impression that the AWC is without factual basis. Nothmigi 1~
provision affcets the firm's testimonial obligations or righ: ¢ <k gal
or Tactual positions in litigation or other legal proceeding: -1 v
NASD is not a party.,

FLCR also understands that its cxperience in the sceurities indusiry and discipl» ¢ 1 s
may be factors that will be considered in deciding whether to aceept this AWC
FLCR has been & member of NAST since March 9, 2001, FLLUR has the following pii 11 ¢.
disciplinary history:
O On March 25, 2004, an AWC became final in which FLCR was censured and I'r % $7 0 for
violating the rules applicable w the supervision of rading by the firm’semple 2 s 0 15 ot
interest involving the firm's employees and the treatment of rumors by the firne 1 5 1
analysts.
I.
WAIVER OF PROCEDURAL RIGHTS
FLCR specifically and voluntarily waives the foillowing rights granted under NA .3 > coof
Procedure:

A. To have a Formal Complaint issued specifying the allegations agii 1 s ¢ n;

B. To be notified of the Formal Complaint and have the opportunit: ¢ « 4. he
aliegations in writing;

C. To defend against the allegations in a disciplinary hearing beforc -« i1 1|
panel, to have a wrilten record of the hearing made and to have ¢ .v it )
decision issued; and

D. To appeal any such decision to the NAC and then to the U.S, Seci.r &1 5
Exchange Counnission and a U.S. Court of Appeals.

Further, FLCR specifically and voluntarily waives any right to claim bias ot g i 2« Lhe
General Counsel, the NAC, or any member of the NAC, in connection with such 7 & 3
hnddy's participation in discussions regarding the terms and conditions of this AV, 1 -
considecration of this AWC, including acceptance or rejection of this AWC.
FLCR further specifically and voluntarily waives any right to claim that a person, * 4 -
eX partc prohibitions of Rule 9143 or the sepzration of functions prohibitions of i1} ! in
conncection with such person’s or body’s participation in discussions regarding tr ¢ 3. |
conditions of this AWC, or cther consideration of this AWC, including its accey .4 .. ut
MRD2004a4d42 14 (P'S)
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rejection.

IL
ACCEPTANCE AND CONSENT

In Market Regulation Review No. MRD200444214, the Market Regulation Deg 1 ti e ff
(the “staff") conducted a Trading and Market Making Surveillance Examinatior «f 1.0
compliance with applicable trade reporting rules and other regulations. Theon-:ie »ru of
this exarnination was conducted from February [9 and July 19, 2004. The staf®c v 10 »
review, for trade daics December 15 through 26, 2003 (unless otherwise stated, ¢

® 35 customer sale transactions, for compliance with NASD Rules 3110w 2 * 7 d
SEC Rule 10a-1,
75 sales in Nasdaq National Market securitics, for compliance with NAZ 2t 1 30;
13 market orders executed as principal, for compliance with NASD Rue £3.:(»
46 limit order and matket orders executed in a principal or riskless prinz gl e.p. Y,
for compliance with NASD transaction reporting and the Automated Ce: f -t
Transaction Sexvice (CACT™) rules;

» 50 principal transactions reported on a riskiess principal basis, for complizy : - the
SEC Scction 28(c) safe harbor on soft dollar compensation,

» 25 ransactions reported by FLCR in securitics in which FLCR made a1} L |
compliance with SEC Rule 11Ac! 55

s four security/size/order data statistics published on the firm’s monthlycrd r 2 on
report. for compliarce with SEC Rile 11Acl.5;

= 10 transactions in OTCBB and/or OTC Equity Securities, for comphanct " h > D
Rujes 2320 and 3110(b);

» 12 persons engaged in the firm’s trading and market making activities, f=- : 10 ce
with NASD Registration rules;
e 190 order/trade records preparcd and maintained for the above samples,©1 11 nce

with NASD Rule 3110 and SEC Rules 17a-3 and 1724,

» 495 transactions reported to ACT, for compliance with NASD transactio ¢ ¢1  and
ACT rules:

* 195 customer trade contirmations, for compliance with SEC Rule 10b-1{ « |

* FLCR'’s establishment and implementation of a supervisory systemand . rt. r

L

supecrvisory procedures during December 2003, for compliance with NA ! [ ¢ 10
A FLCR hereby accepts and consents, without admitting or denying the alls;, ¢ o
findings, and solcly for the purposes of this proceeding and any ather pro.¢: 1 ;
hranight by or on behalf of NASD, or to which NASD is aparty, priorto. ¢« r 1 ad
without an adjudication of any issue of law or fact, to the entry of the foll. -« §

findings by NASD:

MRD200444214 (PS)
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L. FLCR failed on six occasions to provide writien notification disc« s 1y $
customer that the transaction was executed at an avcrage price.

2. FLCR failed on onc occasion to provide written notification disclc S O
CUSIOMEr 18 corTect capacity in the transaction,

3 The conduct described in paragraphs onc and two conslitules SCa 0 O
distinct violations of SEC Rule 10b-]0.

4, FLCR failed to submit required information 10 OATS concerning. © {1+ ders
in OATS-cligible sccurities.

5. The conduct described in paragraph four above conslitutes sepaiid - « | net
violations of NASD Markctplace Rule 6955(a) and a violation el { ¢ ¢n  ule
2110.

6. FLCR failed to report 10 ACT the correct symbol indicating whetls 1 1
ransaction was a buy, sell, sell shor, sell short exemptorcross f 11 n
transactions in eligible securities.

7. FLCR failed to report to ACT the correct symbol indicating whetle r 1.0

executed 10 transactions in eligible securities in a principal, riskli:s rn Jdor
agency capacity.
8. The conduct described in paragraphs six and seven constitutes s ¢« 34

distinct violations of NASD Marketplace Rule 61 30(d).

9. FLCR rcported through ACT seven last sale reports of transacticns - 1z g
National Market securities it was not required to report.

10, The conduct described in paragraph nine consties scparate and « 5t 11

violations of NASD Marketplace Rulc 4632(b).
11.  FLCR's supervisary system did not provide for supervision raascr 1 ed
to achicve compliance with respect tn the applicahle securities Jaw ¢
rcgulations, and the Rules of NASD, concerning: registration of a«s
persons with NASD; the obligation, pursuant to the duty of best o1
assess regularly and rigorously the quality of competing market ¢e 1
sccurity; SEC Rule 11Acl-5; transaction reporting; ACT compliar«
102-1; and the QATS rules. Specifically, the firm's supervisory 13 5
include written supervisory procedures providing for: (1) identificzin ol 2
person(s) responsible for supervision with respect to the applicatl. + : = a

’

n
[a]

rioga
S0 ole

1% 4% Fp v W

staterment of the supervisory step(s) to be taken by the identified w10 Ja
statement as 1o how often such person(s) should take such step(s>; 1. (1.
statement as to how the completion of the step(s) included in the i t 1
supervisary pracedures shauld be documented.
MRD200444214 (PS)
4
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12.  The conduct described in paragraph 11 constitutes a violalion of v &4 1>
Conduct Rules 2110 and 3010.

FLCR also consents to the impasition, at a maximum, ol the following v ¢ on

A censure, a $17,000 fine (cumposed of a §$2,000 fine for the violatiors ¢ ' 1 ]
10b-10, a $2,500 fine for the violations of the ACT rules, a $2,500 fine f: -1
violations of the transaction reporting rules, a $5,000 fine for the viofi t .
OATS rules and a $5,000 fine for the violations of the supervision tul s in.
undcrtaking tn revise the FT.CRs written supervisory procedures '« {1 s+
the areas described in paragraph 11. Within 30 business days of avee )y 1 ¢
this AWC by the NAC, a registered principal of the Respondent shall s: 3.
the COMPLIANCE ASSISTANT, LEGAL SECTION, MARKET REC 1.
DEPARTMENT, 9509 KEY WEST AVENLUE, ROCKVILLE, MD 203 I] i
signed, dated letter, providing the following information: (1) a2 refere w . ¢
matter; (2) a representation that the firm has revised its written super v (¢,
procedurcs to address the deficiencies described in paragraph eight 1o}, !
date the revised procedures were implemented,

The sanctions imposcd herein shall be effective on a date set by NASD «+1

m.

OTHER MATTERS

FLCR understands that it may attach a Corrective Action Statement to1* 1, ¢ 't
a statemcent of demounstrable corrective steps taken to prevent future misc 2ot
understands that it may not deny the charges or make any statement that 1§ i1 or
with the AWC in this Statement. This Statement docs not constitute fac- 1.0 o |
findings by NASD, nor does it reflect the views of NASD or its stafl.

FLCR agrees to pay any monetary sanctions imposed on it upon notice :h: + i:
has been accepted anel that siich payments are due and payable, und has ¢ 11 (=
Election of Payment form showing the method by which the firm propes:t v ¢
fine imposed.

FLCR specifically and voluntarily waives any right to claim that FLCR i t 1/
now or at any lime hereafter, any monetary sanction imposed in this mar. .

MRIY200444214 (PS)
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FLCR certifics that the firm has 1ead and understands all of the provisions of this A vZ 1
has becn given a full opportunity to ask questions about it, and that no ofter, three |
inducement, or promise of any kind, other than the terms set farth hercin, has he.- - -
induce F1.CR to submit it.

1/24/2005
Datc 1m;j 1
atiyy Officex
1 Cipinsel
Reviewed by:
IRV t’c Joel C. Haims, Esq.
- Morrison & Foerster |.{°2
Counsel for Respondent 1290 Avenue of the Amec ca-
Rew York, New York 1{l .4~ O
Telephone: (212) 46B-311)

Counsel for Respondent

Avcepted Ly NASD:

‘}/[0/05’ ‘//\/Xm« Iat d-.—- )
Date Thomas R. Gira

Senior Vice President
Market Regulation Departmer

Signed on behalf of the Dir: ¢+ 5 A,
by delcgated authority

Attachment
Standard Election of Payment Form

MRD200444214 (T5)
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