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NASD =
LETTER OF ACCEPTANCE, WAIVER AND Cﬂmﬁ S5 A g7
NO. 'CRCO50001 :

TO:  Department of Bnforcement
NASD

RE:  American Bxpress Financial Advisors lac., Reapondent

Member Firm
BD No. 6363

Pursuant 1o Rule 9216 of NASD’s Code of Procedure, Respondent American Express Financiel
Advisors Inc. (“AEFA™ or “firm”), submits this Letter of Acceptance, Waiver and Consent
{"AWLC") for the purpose of proposing a settlement of the alleged rule violations described in
Part IT below. This AWC is submitted on the condition that, if accepted, NASD will not bring
any future actions ageinet AEFA alleging violations based on the same fectual findings, .

ARFA understands thet:

1. Submigsion of this AWC is voluntary and will not resolve this matter unless and untit it
has been reviewed and accepted by NASD's Department of Enforcement and Nationa!
Adjudicatory Council (*NAC"} Review Subcommittee or Oﬂice of Disciplinary Affhirs
{("ODA?), pucsuant to NASD Rule 9216;

2. Ifthis AWC isnot accepted, its submiszion will not be used as evidence to prove any of
the allegations sgainst it; and

3 llfmcq)ted:

8. this AWC will biecome part of AEFA’s permanent disciplinary record and may be
considered in any fiturs actions brought by NASD or eny other regulntor againat

it

b. this AWC will be made available through NASD's public disclosure program in
response to public inquiries about AEFA’s disciplinary records;

¢.  NASD may make u public annowncement conceming this agreement and the
subject matter theveof in socardance with NASD Rule 8310 and IM-8310-2; gnd

d. AFPA maynot take any action or make or permit t0 be made any public
statement, including in regulatory filings or otherwise, denying, directly or
indirectly, any allegation in this AWC or create the imapression that the AWC s
without factual basis. Nothing in this provision affects ABFA's testimonial
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obligations or right to take legal or factual positions in lidgation or other legal
proceeding in which NASD is not a party.

AEFA also undersiands that its experience in the securities industry and disciplinary history may
be factors that will be considered in deciding whether to accept this AWC. That experience and
history are as follows:

AEFA has been an NASD member since 1972. AEFA’s principel offices are located in
Minneapolis, Minnegota,

AEFA’s relevant disciplinary history is 2¢ follows:

¢ On February 12, 2004, an AWC became final wherein NASD censured and fined AEFA
$1,853,347.00, and ordered the finm to undertake certain remedial and corrective
nacasures relatmg to providing refunds to customers who did not receive appropriste
mutual fund Class A share breakpoint discounts. The sanctions were based on ABFA's
failure to provide mutual fund breakpoint discounts as desoribed in relevant fund

" prospectuscs in violation of NASD Conduct Rule 2110. On the ssme date, in a related

settigment with the Securities and Exchange Commission, AEFA was ordered topay &
monetary civil penalty of $1,853,347,

R ‘!l- '
WAIVER OF PROCEDURAL RIGHTS

AEFA specifically nd voluntarily waives the following rights granted under NASD"s Code of
Procedure:

-

A. To have 3 Formal Complaint issued specifying the allsgations against it;

B. To be potified of the Formal Complaint and have the oppurtumty to answer the
ellegations in writing;

C. To defend against the allogations in » disciplinary heering before 2 hedring panel, to have
8 Written record of the hearing made and to have a written decigion issued; and

D, To appeal eny such decision to the NAC and then to the U.S, Securities snd Exchange
Commigsion (“SEC™) and a 1.8, Court of Appeals.

Further, AEF A specifically and voluntarily waives any right to claim bips or prejndgment of the
Gemeral Coungel, the NAC, or sny member of the NAC, in connection with such person’s or
body's participation in discussions regarding the terms and conditions of this AWC, ot other
consideration of this AWC, including acceptance or rejoction of this AWC.
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AEFA fitrther specifically and voluntarily waives any right to claim that a person violated the ex
parte prohibitions of Rule 9143 or the separation of functions prohibitions of Rule 9144, in
connection with guch person’s or body’s panticipation in discussions regarding the terms and
conditions of this AWC, or other consideration of this AWC, including its scceptance or
rejection. .

L
ACCEFTANCE AND CONSENT

A. Findings

AEFA herehy accepts and consents, without admitting or denying the allegations or findings, and
solely for the purposes of this procesding and any other procaeding brought by or on behalf of
NASD, or ta which NASD is a party, prior o a hoaring apd without an adjudication of any issuc
of law or fact, to the entry of the following findings by NASD:

Summary

This matter arises from a review of AEFA 's sales of Clasa B and Class C sharea of
mutual funds betwsen January 1, 2002 and July 31, 2003 (the “review period”). Within
the review period, AEFA effected transactions where it made recommendationste -
customers to purchase Class B shares through its registered representatives (“RRs"). In
connection with many of its recommendations, AEFA did not consistently consider or
adequately disclose at the point of purchase thet an equal investment in Class A shares
would gencrally have been more advantageous for certain customers, Accordingly,
AEFA will undertake a remediation plan that includes more than 152,000 transections
involving at least 30,000 customer households.

In particular, the finn did not consistently consider that targe investments in Class A
shares of mntual funds entitle customers to breakpoint discounts on sales charges,
generally beginning at the $50,000 investment level, which are pot available for
Investments in Class B shares. Customers may be entitled to breakpoints based upon a
single mytual fupd purchase, multiple purchases in the same “family of funds,” and/or
mutuat find investments held, at the time of the now purchass, by members of the
custorner’s “household,” as that term is defined in the prospectus of the fund in whick the
sheres are being purchased, Unlike Class A thares, Class 1B shares are also subjectto
contingent dsferred sales charges (“CDSCs”™) for a period of time, gencraily six yes, as
well ag higher ongoing Rule 12b-1 fees for as long as the Class B sheres are held. The
potentiel CDSCs and the higher ongoing Rule 12b-1 fees gignificently affect the eturn on
cuStormners’ mutual fund iftvestments,

In addition, AEFA’s supervisory and compliznce policies and procedures during the
review period were not reasonsbly established, mainteined and/or enforced, so that the
firm, at the point of each sale, provided adequate disclosure of; or consideration to,on a
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consigtent basis, the benefjts of the various mutual fund share classes as they applied to
individual customers.

As a result of the foregoing, AEFA violated NASD Conduct Rules 2110, 2310, and 3010.

Share Classes

1. AFFA sells mutnal funds with different classes of shares representing interests in the
same portfolio of securities, but differing in the structurs and emount of sales charges
paid directly by shareholders and contimuous, asset-based fees assessed on cach
shareholder’s investment.

2. For example, Class A shares are subject to a front-end load, or initial sales charpe,
when originally purchased, and have modest annual fund expenses, including Rule
12b.1 fees that are typically 0.25 percent. The front-end load reduces the inijtial
amount invested. The majority of the front-end load is paid to the selling broker-
dealer 85 & commission. The balance of the initial investment is paid for the find's
shares. Typically, the front-end load decreases as the size of the investment incroascs.
This concept applics to both zingle purchases and to multipie purchases in the same
family of funds that may be aggregated with the customer's other investments, a8 wcll
88 investments by that customer’s houschold, as permitted by the funds’

For most itrvestments in which the total dollar amount invested in 8 fimd family is $1
million or more, the front-end load is generally waived.! These discounts are :
commonly referred {o as “breakpoints™ and the discounts typically increase af each of
the $50,000, $100,000, $250,000, $500,000 and $1 million levels.

3. Generally, Class A share investments that, when aggregated, fall below $50,000 are
subject to an initial sales charge that ¢an range from 3.00 to 5.50 percent, However,
for an investment: (i) between $50,000 and $99,999 the sales charge can range from
2.50 to 4.50 percent; (ii) between $100,000 and $249,999 thoe sales charge can range
from 2.00 to 3.50 percent; {iii) between $250,000 arxl $499,999 the sales charge can
range from 1.50 to 2.50 percent; (iv) between $500,000 and $999,999 the sales charge
can range from 1.25 to 2.00 percent; and (v) of $1 million or more the sales charge is
zero, These breakpoints reduce the commissions paid to the selling broker-dealers by
a corresponding amount. Customers can receive the benefits of breakpoiat discounts
by, among othet ways, making a single investment, aggregating purchases, employing
rights of accumuiation or utilizing letters of inteat.?

' A CDSC, generaily 1otaling 1.00 persent, s typcally sharged for redemptione diat occur within the first year RXRoWiny the
investmeant.

2 A tight of accumulation permits a customes or wn eligible growp of related customers (¢.g., (he customer, the spouse and minor
children) to “accymutiste™ or combire existing holdings of sharey of a particubar fund compix with additional purehasss of
ghares of the swme fand complea for the purpose of achieving breakpolints and associated discounts. Customers may giso
qualify for breakpoints by exesuting a ieeter of intent, which it an agreement to meke rmultiple purchases of Class A shares
issued by & fimd family over a period of time, umnllymd 13 monthy, which, when dggregated, équal an mmount thu
qualifies for a breskpoint discoutit.
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4. In contrast, Class B shares do not carry any front-end sales charge and breakpoint
discounts are not available regardless of the size of the investment. Instead of a front-
end sales charge, Class B shares have significantly higher annual Rule 12b-1 fees
(typically 1.00 percent) than Class A shares (0.25 percent) and may be subject tos
CDSC if redeemned prior to the expiration of a holding period specified in the
progpectus.’ The emount of the CDSC is geperally calculated as a percentage of the
Tesser of the injtial amount invested or the investmeant’s value at the time of the sale,
and declines cach year and eventually disappears entirely. Class B shares usually
convert to Class A shares, at no cost to the customer, after eight years,

5. The diffarent sales charges, availability of breakpoints and the amount of ongoing
foes and exponses, including Rule 12b-1 fees, associated with different share classes
have a direct effect pn & mumz) fund investment’s return. The significance of these
differences iz that, at certain dollar levels over certain holding periods, and with
certain assumed investment returns, an equal investment in Class A shares genenlly
will yield a better return than a similar investment in Class B shares. .

6.. With Class B shares, the mutua) fund distributor, which is generally an affiliate of the -
- mutual fond, advances a commission to the selling broker_dealer. Broker-dealersand -
their representatives may receive greater commissions from the sale of Class B shares -
than from the sale of the same amount of Class A shares if the sale would qualify for -+ -
. breakpoint discounts. Mutual fund complexes, throutgh their distributors, recoup the
commissions they advance for Class B shares through the substantially higher Ruie
12b-1 fees and/or the CDSC. The different foe structures apd characteristics of Class
A and Class B shares, including the svailability of breakpoint discounts whith regard to
pirchases of Class A shares, are described in the mutus! fund progpectuses and
statements of additional information. !

7. On certain occasions during the review period, AEFA recommended and sold Cless B
shares of mutual fands to some customers who generally would have benefited bad
they purchased Class A shares instead. These customers made purchases of Class B
shares in various mutval fund complexes which, had the customers purchased Class A
shares, could bave qualified for breakpoint discounts, through single purchnses,
aggregating raultiple purchases, cruploying rights of accumulation or utilizing leiters
of intent. A» a result of the customers’ purchases of Class B shares, in some insimces
AFFA received greater commissions than it would have received had the customers
purchased Class A shares, In those instances, AEFA earned approximately $13
million more than it would have had it sold Class A shares in the same mutual fonds,

* For Amerioan Express finds, dio CDSC i waived for customess receiving sertain qualifid disributions sfier resching $9.5
years of age and for enstomers receiving Subgtantially Equal Periodic Payments.

5



Sultability Violations

8, NASD Conduct Rule 2310 requires that, before recommending 8 transaction, a
embor firm and its rogistered representstives shall have reasonable grounds for
'behmng,on the basiz of information fumished by the customer, and afier reasonable
inquiry concerning the customer’s investment objectives, financial situation, and
needs, that the recommended transaction iy suitable for the customer. Further, NASD
has held that in recommending shave classes of a mutual fund, a tegisterod
representative has en obligation to avold unnecessarily increasing the costs thet his or
her customers pay. Also, a registered representative’s recommendations must be
consistent with his or her customer’s best intercsts.

9. In recommending the purchase of mutnal funds, a member firm and its registered

Tepresentatives must determine the suitability of the class of shares to be purchased as |

well as the suitability of the particular muteal fund. Primary considerations include
the investment amount, the expectad term of the investment, the fees and expenses
asspoiated with cach class of ghares, and the customer’s personal and financial
tircumstances, and investment objectives. The firm, at the pomt of purchase, must
balance these individual considerstions,  °

10. In determining the suitability of a pam::ular share class, mgmtered fepresentstives
must weigh the congequences of the clasé scloction by considering the potentiel effect
of the comparative sales loads and annual expenses over the castomer” s contemplated
duration of the investment

11, In certain instances dtmngthe roview peried, AEFA did not disclose at the point of
purchase or consisiently adequately cousider the foregoing elements when making
recommendations to customers to purchase Class B shares instoad of Class A sharcs.
In one instance, an ARFA customer invesied a total of $100,000 in Class B shares, as
opposadtoClassAshmu,mabondﬁmd.Bypumhasmg(ﬂassB sharcs instoad of
Class A shares, the customer did not receive the beaefit of the breakpoint available
with Class A shares, rnd was subjected to additional fees and expenses (Rule 12b-1
fees and potential CDSCs). A quantitative analysis at the point of sale would have
revealed that, if the customer were to sell the Class B shares at any point dln'mgthe
first 3 years following the investment, the customer, under the hypothetical setting.*
would be disadvantaged by more than $1,500.% The znalysia also would have revealed
that, assuming the customer did not sell the initiel investment, the digadvantage wonld
increase over time, up through and following the dste upon which the Class B shares
would amomaticaily convert to Class A shares,

* The sxample aspumes m annualized 1ats of teturn, before axpeuse, of 5.00 parvunt. Alen, the saampls utilizes the
breakpoinis, snmus] expenses spplicable for exch clam, including Rule 12b-1 fees, and the CDSC schodule applicable to Class

B shares, Whtich are st S in the relavan? fund prospeetus and, where appropriste, the ataterment of additional information for

the fund.

* The results could bave bren obisined by using ¢ither the “NASD Mytual Fund Expenss A.mlﬁu" or the “SBC Mutual Fund
Cost Calcutator,” which have been sysilable to the public since January 2002, and 2001, reapotively,
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12. By virtue of the aforementioned conduct, AEFA violated NASD Conduct Rules 2110
and 2310.

AEFA’s Supervisery and Compliance Policles and Procedures
Regarding Class B Shares Were Inadequate

13. In goppection with the aforementioned findings, AEFA feiled consistently to
establich, maintain and enforce supervisory and compliance policies and procedures
that were reasonably desigmed to achieve compliance with NASD rules described
above.

14. At times during the review period, AEFA advised its RRs and managers that Class B
shares were most sppropriate for customers who were averse to paying an upfront
load and/or who plarmed to hold their shares for mare than six years. This guidance
was deficient because it did not take into account the higher Rule 12b-1 fess or
CDSCs associated with Class B shares, and that Class A shares are often the most
financially advantageous option for transactions entitled toz bmkpomt dmmmt,
regardless of how long the inveatment ig held.

15. Also, AEFA’s policies and procedures required its RRs to assist.each customer in
.Geciding which class of shares was likely to bo most advantageous given the
‘customer’s individual circumstances. In connection with the transactions for which -

AFFA is required to offer reediation to its customers under this AWC, RRs - T
frequently recomntended and sold Clage B shares to customers where Clags A shares
would have been mote advantageous. AEFA's policies and procedures did not

- adequately set forth 2 meang to ensure that RRs complied with the aforementioned

policy.

16. At times during the review period, AEFA’s written policies and procedires also
required that RRs obtain prior management approval for any single-ticket purchase of
Class B shares of $250,000 or greater. For thess transactions, RRs were obligsted to
Provide the reviewing manager with “thorough and compiete sujtability
documentation.” The managers were then roquired to ensure that the Class B share
purchases were miitable,

17. These policies and procedures were inadequate for several reasons. First, as the -
findingg in this AWC demonstrate, the $250,000 threshold was too high, Second, the
threshold ehould not have been limited to single-ticket transactions, but should have
been based upon aggregation of purchases, inchiding all fund family positions to the
groatest cxtent permitied by the relevant prospectuses and statements of edditional
information. Third, the procedures permitted managers to rely solely upon the
“syitability documentation” provided by the selling RRs, which was sometimes
incomplete. Finally, AEFA failed consistently to enforce the policies and procedures
in that RRa did not routinely seek or obtain pnor management epproval before
effecting such large purchases.
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18. Also, at times during the review period, the firm fhiled to provide its RRs and
sipervisors with appropriate tools, training and guidance regarding the various share
¢classes of mutual funds; the effect that front-end loads, breakpoint discounts, annpal
expense differentials and CDSCs have on mutual fund investments; and the different
ways to aggregate various accounts’ holdings and purchase amounts ¢o achieve .
maximumm breakpoints.

19. Based upon the aforementioned conduct, AEFA violated NASD Conduct Rulea 2110
and 30190,

B. Sangtions
Respondent consents to the imposition, at & maximum, of the following sanctions:
1. Acensure.
2 A fine of $13 million.
3.. Respondent ngrm to complete the following undertakings: . S

A ABFA shall creste a Jist of customers who purchased $50,000 or more of Cless B
shares in any fond family between January 1, 2002, and the effective date of this z
AWC (the “rclevamt time period™), which shall be aggregated by household® and fimd
fargily in determining if the $50,000 threshold was met. Tha list must include at least
the customer’s name(s) snd contact information, any firm-based kousehold
identification numbez, the trade date, fimd name, fund symbol and number of shares
purchescd, and the gross principel amount invested for every purchase. Every
prchase transaction on the list is deemed a “Qualifying Purchase.” When, -
determining the list of Qualifying Purchases, ARFA shall meke such calculations
based on the effective date of the AWC. However, Qualifying Purchases shall not
include the following items i-ifi, and may not, at AEFA’s option, includs the
following items iv-vii}:

i.  purchases of Clesy B shares for which customors have previously settled and
signed releases of claims ageinst AEFA,;

li,  purchescs of Class B shares which were later cancelled at no cost to the
customer,

iii.  purcheses of Class B shares, which, when aggregated with other Class B
share purchases at the finm by the same household in the same fund family
during the relsvant time period, total less than $100,000, and for which the

¢ wHousshold™ inclydes all accounts that are feliged by ut lonst two of the follewing thres factom: (V) tax itentification/social
22ty aumbers, (2) addrasz, end (3) lust or *%ey” name.

T iy
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customer wouid have been charged a Class A shaze initial sales charge
exceeding 4.00 percent; :

purchases of Class B ghares, which, when aggregated with other Class B
share purchases at the firm by the saime houschold in the same fund family
during the relevant time period, total less than $100,000, and where the
customer (1) entered into a systematic withdrawal plan at the time of the
Class B share purchage, and immediately began receiving systematic
withdrawals from the Class B shere purchase without incarring CDSCs, or
{2) chose not 1o reiuvest all capital gains and dividends from the Class B
shere purchase;

purchases of Class B shares, which, assuming 8 5.00 percent annual rate of
return and considering all expenses, are projected to have a higher
redemption value, determined as of the end of each year foilowing the
purchase date, in comparison to Class A shares in two or mors years during
the period beginning with the effective date of the AWC and ending on the
date the Clasg B shares are scheduled to automatically convert to Class A
shares under the terms of the fund prospectuses in effect at the time of the
purchase;

purchases of Class B shares, which, assurning @ 5.00 percent annual ratc of ,
return and considering all expenses, are projected, as of the date on which the G
Class B shares sre scheduled to sutomatically converi to Class A shares, 10 - :

have a value within $100 of the projected value of Class A shares had the
customers purchased Class A shares instead of Ciass B shares;

putchases of Class B shares which, assuming Class A shares were purchased
instead, would not be eligible for 4 breakpoint at $100,000 or more in the
mutusf fundg listed in “Schedule A” (attached); and

purchases of Class B shares which, assunming Class A shares were purchased
instead, would not be eligible for & breakpoint et $250.000 or more in the
mutual funds lsted m “Schedule B” (attached),

AEFA may further remove Qualifying Purchases as long as ji provides NASD with
quantitative proof that the custorer could not materially bonefit’ from having the
pesticuler transaction converted to Class A shares and the removal of such Qualifying
Purchase is not unacceptable to NASD.

Within 150 days from the effective date of the AWC, ABFA shali offer any
customer, who made a Qualifying Purchase(s) and still holds all o7 any portion of

T AEFA will not bt required to offar a customer eotrversion if the surtomer would not materially benelit from en offer of
ponversion becsuse cither the anmual expense difforential between Class A sharca and Claas B shiares, the CDSC scbedule,
and/or the convension year quantitstively are such thet Claxs B shares may be substentistly equal, oc more appropeiate,
commpared to Class A shores of the farve fimd, of particulsr mvesiment kevels.
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sush shares the option of converting such Class B shares into Class A shares in such
a manner that each customer is placed in substantially the same finanicia) position,
based on actusl fund performance, in which such customer would have been with

regpect to the Qualifying Purchese(s) had the customer purchased Class A shares
insteed of Class B shares,

Customers electing to convert any Qualifying Purchase shell receives:

i. an amount of Class A shares equal to what the customer could have
purchased on the date of the Qualifyig Purchase utilizing the same amount
of money, before spplication of eny fees or expenses, invested in the
Quelifying Purchase and applying the breakpoint sales charges associated
with the Class A thares calculated as described herein; end

ii.  =nadditional amount of Class A shares equal 10 the pumber of reinvestment
shares (as of a trading day sufficiently proceding the conversion date to aliow
the exocution of the necessary transactions) the customer scquired in
commection w:th the Quahfnng Purchase, converted on 2 shara-for-shm'e
basis. '

Also, AEFA shall pay cash to put those customerg who mede & Quahfymg
Purchase(s) and 50ld some or all of their Class B shares comprising the Qualifjdng _

Purchase(s) into substantially the same financial position, based on actual fund

performance and redemption value, in which such customers would have been had .-
the customers purchased Class A shares instead of Class B shares. In the ovent thata
customer ig eatitled to 2 cash payment as specified in thie sub-paragraph, and is also
eligible to convert Class B shares that the customer continues to hold, AEFA shall
specify in its communication to the customer that the cash payment is not in ieu of
the customer’s right to convert all remaining eligibie Class B share holdings.

In performing the undertekings set forth in d. end ¢., above, each customer shall be
entitled to breakpoints caloulated based o the total of all opening Class B share
balances, sggregated by houschold and fimd family, plus the total of all Class B share
purchases sggregated by household and fund family during the relevant time period,
without respect to any fund family limitation as to tirne less than the full relevant
time period.

In the evens that any customer who made a Qualifying Purchase(s) clocts 1o convert
anyofthonQ\nthngchamelnssAahm from Class B shares, and ABFA
is unabls to effectuate auch conversion for any reason, AEFA shall pay cash io such
customer in an amount that will place the customer in substantially the same financial
position, based on actual performance and liquidstion value, that such customer
wotld have been in as of the effective date of the AWC had the customer mads his or
her Qualifying Purchase(s) in Clags A shares instead of Class B shares,

10
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When calculating the financiel position of any customer for purposes of conversion,
AEFA shalt make such calculation based on the date of conversion, or on such date
immediately prior to the date of conversion sufficient to allow the execution of the
necessary transactions. When calcutating the financial position of any customer for
purpoges of a ¢ash payment, AEFA shall make such calenlation as of the date the
investment was redeemed, in the case of closed or partially closod positions or, fn the
cvent that the cash payment is required a5 a substitute for conversion, as close as
practicable to the date of remediation.

Within 60 days from the effective date of the AWC, AEFA shall submit to NASD for
review & sample letter in plain English; (i) offering customers, sccording to the
particular charactexistics of their account and pumhases, the opportumnity to convert
their Qualifying Purchases; (ii) explaining the econamic advantages end
disadvantages to the customer of the options; and (iif) stating that the customer
should consult with a tax advigor to determine whether the conversion carries any
fedorsl, state, or Jocal tax conseguences. The letter shall not be unacceptable to
NASD. Customers shall have 60 days from the mailing of the letters to accept the
offer and advige AEFA of their decision to accept. Customers who accept AEFA’s
conversion offer with respect to & particular Qualifying Purchase must agroe to
convert all of the Qualifying Purchase shares held by the customer as of the date of
the offer, and may not ¢loct a partial conversion.

AFFA shall complete the remediation pmcees within 270 days from the effective
date of the AWC.

Within 330 days following the effective date of the AWC, ABFA shall file a report
with NASD, through which it will identify and ace¢ount for:

i ~the Qualifying Purchases, inciuding the customer’s name and contact
information, any firm-besed household identification number, the trade date,
fund name, fund symbol, number of shares purchased, and the grosa principal
ammmt invested for each Qualifying Purchase;

ii the transactions tho firtn removed from the list of Qualifying Purchases and
the specific basis for each removal;

iii those transactions for which-customers received a letter offering conversion;

iv those transactions for which cuslomers received a cash payment, including
details concerning the amount paid. Any cash payments resulting from the
firm's mability to effact conversion shall be noted;

v how the firm created and staffed a response center to field and respond o
customer inquities, including, the number of individuals used to staf¥ the
response center, how the response center staff members wers trained fo
respond to customer inquiries, how and by whom the response conter was

11

- ——————
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supervised, and what tools and information wers used to respond to customer
inquiries;

vi each customer who had a Qualifying Purchase and contected the firm
. concerning remediation, and that the firm maintained a record of each
' oustomer inquiry; and

K : vii eachmsmfmwmchlhccusmmacccpwdtheﬁmwﬂ'w;f
. conversion, including the material terms thereef, number of shares and the
value transferred.

; The firm's report must be submitted to NASD, certified to, and signed under penalty

- : of perjury by, an officer of AEFA who is currently registered with NASD. AEFA
shall preserve for a period of not less than three years from the effective date of the
AWC and make available to NASD the records undeslying the repart and
certifieation.

S . In eddition, AEFA shall retain, at its own exponse, an Independent Bxeminer, who is
S ~ - nol unacoeptable to NASD, to examine the firm’s performance of its obhgnnom
under the terns of the AWC a3 reflected in m certifiod- repon.

m, AFFA shall exclusively bearall costs, mo!udmg compenm:on and expenses,

* associated with the retention and performance of the Independent Examiner. At the
eonchusion of the examination, but aot tater than 420 days following the effective .
date of the AWC, AEFA shall require the Independent Examiner to submit a written
Final Report to AEFA and to NASD. The Final Report wmust recite the efforts the
1ndependent Examiner undertook to examine AEFA’s certified report, as well asthe
Independent Examiner’s findings.

3. To ensure the indepéndence of the Independent Examiner, ABFA: (|) shall not have
the authority to terminate the Independent Examiner, without the prior written
approval of NASD; (ii) shell compensate the Independent Examiner, and persons
engaged to assist the Independent Examiner, for services rendered pursuant to the
AWC at their ressonsble &nd customary rates; and (iij) shall not be in and shall not
bave an atiorney-client relationship with the Independent Exeminer énd shall not
geek 10 invoke the work produst, attorney-clicnt or any other doctrine or privilege to
prevent the Independent Examiner from transmitting any informstion, reports or
documnenta to NASD.

0. To further ensure the independence of the Independent Examiner, for the peried of
the engagement and for a period of two years from completion of the ecngagement,
ATRFA, its present or former affiliates, directors, officers, employees, and agesits
acting in their capacity shall not enter into any employment, consultent, attomsy-
client, auditing or other professional relationship with the Independent Examiner.
Further, AEFA, its present or former affiliates, directors, officers, enmployees, snd
agents acting in their capacity sball not enter into any empioyment, consultant,
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attorney-client, auditing or other professional relationship with any firm with which
the Independent Examiner is affiliated in performance of his or her duticg under the
AWC, or agents acting in their cepacity, for the period of the engsgement and for a
period of two years after the engagement without prior written consent of NASD.

p- AEFA ghall cooperate fully with the Independent Examiner and shall provide the
Independent Examiner with prompt access to ABFA’s files, books, records and
personnel as the independent Examiner reasonebly deems necessary or appropriate in
fulfilling sny function or completing any task described in these undertalkings.

9. For good cause shown, and upon receipt of a timely request from AEFA, NASD may .
extend any of the procedural dates set forth above.

1L
OTHER MATTERS

A. AEFA understands that it may attach to this AWC a Corrective Action Statement that is a
statement of demonstrable corrective stops taken to prevenit future misconduct,
Respondent understands that in this Statement it may not deny the charges.or make any - . ..
statemnent that is inconsistent with the AWC., 'I‘hlsStatemaentdoesnMc‘onmtutefmtual or

legal ﬁndmgsbyNASD nordoas it reflect the views of NASD or its staff.

B. ABFA agrees to pay eny monetary sanctions imposed on it withm 20 days of nolice that
this AWC has boen accepted.

C. AEFA specifically and voluntarily waives any right to claim that it is unable to pay now,
or at auy time hereafter, any monetary sanction iimposed in this matter.

The undersi gned certifies on behalf of AEPA that T have read and undetstand all of the
provisions of this AWC and heve boen given a full opportunity to sk questions about it, snd that

13
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1o bt threat, inducoment, or promise of any kind, oior than tho teums sct forih herein, liss
been mads to Indice me (0 submil it.

American Bxpress Financial Advisors i,

Dato td&m&L _—

Tille‘ -..t.._& 13 IR

J CDern eree ” Cluernre 7

Roviewod by:
SKADDEN, ARPS, SLATE, MEAGHER

&@m‘ |

By: Charlcs B, Smith, Esq.
Counsgel for American Express Pinancial
Advisom, Inc,

3\ i

Dale

A .
nent of Baforeement
Signed on behalf of' the Direetor of
ODA, by delegated suthorily
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SCHEDULE A

50k

AGGEX
QTHBX
DLTEX
DPIBX
DRCBX
PGMBX
PMCEX
PMDBX
PMMNX
PMUBX
PRCBX
PRNBX
XLSBX
DIMBX
PBCMX
PEHMX
PBHYX
PBNUX

PBPAX
PCAIX
PFABX
PMHYX
PMINX
PRGLX
3YLBX
HBDIX



03/24/2005 15:48 FAN NASD ENFORCENENT

SCHEDULE B



