NaSD
LETTER OF ACCEPTANCE, WAIVER AND CONSENT

NO.:E072003004201

TO: NASD Deparmment of Enforcement

RE:  Cardinal Capital Managemenr, Inc.
CRD No. 24605

Hershel F. Smirh, Ir., Registered Principal
CRD No. 427817

Chnistopher A. Sweeney, Registered Principal
CRD No. 823375

Pursuant to Rule 9216 of the NASD Code of Procedure, Cardina) Capital Management,
Ine. ("CCM™), Hershel F. Smith, Jr., and Chnistopher A. Sweeney (collectively, “Respandents™)
submit this Lenter of Acceprance, Waiver and Consent ("AWC") for the parpose of proposing a
sertlemnent of the alleged rule wviolations desenbed i Part T below. This AWC 1s subnmurred on
the condinon that, i1f accepted, NASD wall not bning any future actions against Respandents
alleging violanons based on the same factual findings.

Respondents understand that:

l. Submission of this AWC is voluntary and will not resolve this marer unless and until it
has been reviewed and accepted by NASD's Deparument of Enforcement and Narional
Adjudicatory Council (“NAC”) Review Subcommrnee or Office of Disciphnary Affairs
("ODA'™), pursuant 1o NASD Rule 9216:

2. If this AWC 1s not accepted, its submission will not be used 235 evidenee to prove any of
the alleganaons against Respondents; and

3. If accepted:
a. this AWC will become part of Respondents’ permanent disciplinary records and
may be considercd in any futurc actions brought by NASD or any other regulator
against Respondents;

b. this AWC will be made available through NASD's public disclosurs program in
response 10 public inquines abeut Respondents’ disciphnary record;

c. NASD may make a public announcemen: concerning this agreement and the
subjecrt marter thereof n accordance with NASD Rule 8310 and DM-8310-2; and
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d. Respondenis may not rake any action or make or permit to be made any pubhc
statement, including in regulatary filings or otherwase, denywng, directly or
indirectly, any alleganon in this AWC or create the impression thar the AWC 18
without fuctual basis. Nothing in this provision affects Respondents’ testimomal
obliganons or nght to take legal or factual positions in litigation or other legal
proceedings in which NASD s not a party.

Respandents also understand that their expericnce in the securitics industry and

disciplinary history may be factors that will be considered in deciding whether 1o accept this
AWC. That expericnce and history are as follows:

Cardinal Capital Management, Inc. became an NASD member in August 1989.
CCM’'s NASD membership was cancelled on February 15, 2005; its SEC regisoarion
was terminated on March 13, 2005.

Christopher A. Sweeney entered the securities induswry in 1976 with NASD member
Merrill Lynch. He became employed by CCM in September 1095, where he was
registered as a peneral securities prineipa) and represenmtive, and as a municipal
secunnes principal. He was last registered, until February 8, 2005, with NASD member
Westpark Capital, Inc. He currently is not regpstered with an NASD member.

In December 2002, pursuant 1o 8 Letter of Acceprance, Waiver and Consent, CCM was
fined $5,000 by NASD for executing principal equity wansactions without a reygistered
equity twrader and 37,500 for failing to report tour events required to be reporred under
NASD Conduct Rule 3G70. In addition Christopher Sweeney was fined $2,500 for
fuiling 10 regmster as an equity trader and $5,000 for failing 1o supervise CCM's
compliance with Rule 3070. NASD Dise. Proc. No. C07020101).

In August 2004, pursuant wo a Lener of Acceptance, Waiver and Consent, CCM was
censured and fined $18,500 ($12,500 of which was joint and several with Christapher
Sweeney and $5,000 of which was joint and several with another individual), for: (1)
failing 10 maintain comrespondence of registered represcntatives; (2) failing to prepare a
wrinen needs analysis and maining plan for calendar year 2000, as required by NASD
Membership and Registration Rule 1120, and perrmiting Two registered representatives
10 act n registered capacines when their regisrations were inacrive; (3) conducnng a
securines business while fashng t© mamtain s munimum  capital requrement,
maccurately calculating its net capital, maingaining inaccurdie books and records, and
filing inaccurate FOCUS reports; and (4) filing five quarterly reporis requred under
NASD Conduct Rule 3070 in an unnmely manner. Christopher Sweeney was censured
and fined $12,500, jomrly and severally with CCM for (1) failling to mainuin
correspondence of registered representatives; (2) fatling 1o prepare a written needs
antlysis and raining plan for calendar year 2000, as required by NASD Membership and
Registration Rule 1120, and pernuting two registerad representanves to act in registerad
capacities when their regisorauons were inactive; and (3) filing five quarterly reports
required under NASD Conduct Rule 3070 in an antimely meanncr. (Disc. Proc. No.
C07040073).
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In January 2005, pursuant o an Offer of Semlement, CCM was censured and fined
$35,000 (510,000 of which was joint and several with Christopher Sweeney), and
suspended from engaging in solicited penny stock wansactions in customer accounts for
eighteen months, for varous violanons of the penny stack rules, recordkeeping rules, and
for failing 1o reasonably supervisc its penny stock business. Christopher Sweeney was
fined $10,000 (jointly and severally with €CM) and suspended from associanon with
any NASD member in all principal capacities for six months.

According 10 CRD records, Hershel F. Smith, Jr. entered the securities industry in 1951
with an NASD member, where he becamc registered as s pgeneral securitivs
representanive. He was registered wath CCM as a general secunities principal and
representative, among other things, from January 1990 unul January 2005. He was most
recently registered with NASD member Westpark Capital, Inc., until February 8, 2005.
He has na prior relevant disciplinary history.

L
WAIVER OF PROCEDURAL RICHTS

Respondents specifically and voluntanly waive the following rights granted under the

NASD's Code of Procedure:

A, Ta have a Farmal Complaint issued specifying the allegations against them;

B. To be notified of the Formal Complaint and have the opportunity 1o answer the
allegations in wnting;

C. To defend against the allegations in a disciplinary hearing before a heaning panel, 1o have
a wrnitten record of the hearing made and to have a written decision issued; and

D. To appeal any such decision to the NAC and then 1o the U.S. Secuniies and Exchange

Commission and 2 U.S. Court of Appeals.

Further, Respondents specifically and voluntanly waive any right to claim bias or

prejudgment of the General Counsel, the NAC, or any member of the NAC, in connection with
such person’s or body's participanon in discussions regarding the terms and conditions of this
AWC, or other consideration of this AWC, including acceptance or rejecnon of this AWC.

Respondents further specifically and voluntanily waive any right 1o claim thar a person

violated the ex parte prohibitions of Rule 9143 or the separation of functions prohibitions of Rule
9144, in connection with such person’s or body’s participanon in discussions regarding the terms
and conditdons of this AWC, or other consideration of this AWC, including its acceprance or
rejection.

A,

Received

n.
ACCEPTANCE AND CONSENT

Respondents hereby accept and consent, without admutang or denywng the allegations or
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findings, and solely for the purposes of this proceeding and any other proceeding brought
by or on behalf of NASD, ar to which NASD 1s a party, prior 10 a hearing and without an
adjudication of any issue of law or fact, 10 the enry of the followang findings by NASD:

1.

[
H

05-18-05

Respandent CCM, acting through Respondents Smith and Sweeney, engaged in a
course of conduct involving the unregistered offer and sale of common stock and
promissory notes of CC.Net (CCM's parent cormpany) in violation of Section §
of the Securines Act of 1933, and NASD Conduct Rule 21190, in that: (1) from
on or about September 7, 2002, through on or abour January 27, 2005,
Respandent CCM, aenng through Respondents Smith and Sweeney, engaged in
the unregistered offer and sale of approximartely 4,277,628 shares of CC.Net
cuommon stock, owned by Smuth, Sweeney, and another mdividual associated
with CCM, 1o about 159 public investors in about 238 wansactions; and (2) from
about March 2001, through about June 2004, Respondent CCM, acting through
Respondents Smith and Sweeney, engaged in the unregistered offer and sale of at
leas: 28 promussory notes 1ssued by CC.Net to 16 mvestars, wtaling $2,035,000.

In connection unth the unregistered offer and sale of the CC.Net comman swock
and Nows described above, CCM, acung through Respondents Smith and
Sweeney, failled 1o estabhsh and mainuin 2 supervisory system réeasonably
designed to achieve comphance by CCM and its registered representarives with
apphicable salcs practice rules, and failed 10 reasonably superwise its registered
Tepresentanves in connecnion therewith, in violation of NASD Conduct Rules
2110 and 3010(2). In this regard, CCM regisiered representanves made matcrial
misrepresentations and failed to disclose material facts 1o customers mn
conxnection with the sales of the CC.Net stock described above. In addition,
Respondents failed o ensure full disclosure of all martenal facts, including the
risks associated with the purchase of the Notes, 10 the Note purchasers

In or about October 2003, Respondent CCM, acning through Respondents Smuth
and Sweeney, sent a sales communication to CC Net sharcholders that contained
exaggerated statements and price predictions concerning CC.net stock, n
violarion of NASD Conduct Rules 2110 and 2210(d)(1).

From July 2001 until October 2003, and from December 2003 unul August 2004,
Respondent CCM, acnung through Respondents Smith and Sweeney, caused
CC.Net shares w be reflected on customer account statements at prices that had
no reasonable basis, imn vielation of NASD Conduct Rule 2110.

In connecnon with the Notes offering described above, Respondents Smith and
Sweency personally guaranteed the repayment of the notes when they had no
reasonable basis for believing that they could fulfill thar obliganon, m violation
of NASD Conduct Rule 2110.

In connection with the unregistered sales of CC.Net comman stock described
above, Respondent CCM, acting through Respondents Smith and Sweeney,
failed o prepare and preserve recards for cach munsuction as required by
Securines Exchange Act (“SEA™) Rule 17a-3 and 17a-4, and failed 1o reflect
said ransuctions on the firm’s books and records, 1n violanon of SEA Rules 17a-
3 and 17a-4, and NASD Conduer Rules 2110 and 3110.

4
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7. In 2003, Respondent CCM, acting through Respondent Smith, issued $100,000
in CC.Net prarmussery notes fo customers R& VM, without their knowledge or
authorization, in violation of NASD Conduct Rules 2110 and 2310.

8. From on or about October 25, 2002, unnl on or abour December 20, 2002,
conncction with the private placement of Xstream Beverage Group, Ltd. stock,

Respondent CCM, acting through Respondents Smith and Sweeney, held
$46,750 1n customer subseripnon funds 1n a firm bank account before forwarding
the funds to the issuer, i violation of NASD Canduet Rules 2110 and 2330(a).

9. Respondent CCM, scnng through Respondents Smith and Sweeney, failed to
provide infarmanon requested by the staff pursuznt 1 Rule 8210 lenters dated
July 2, 6, 8, and 15, 2004; August 26, 2004; and October 6 and 21, 2004, in
wviolation of NASD Conduct Rule 2110 and Precedural Rule 8210.

Respondents also consens 1o the imposition, a1 2 maximum, of the following sancnons:

Cardinal Capital Managemeat, Inc.: expulsion from NASD membership.

Christopher A. Sweeney: 2 bar from association with any NASD member in all
capacities.

Hershel F. Smith, Jr.: a bar from assecianon with any NASD member in all capacities.

Pursuant 1o IM-8310-2(f), a bar or expulsion shall become effective upon approval or
acceptance of this AWC by the NAC,

1.
OTHER MATTERS

Respondents understand that they may anach a Corrective Action Statement to this AWC
that 15 a statement of demonstrable corrective sieps taken to prevent furure misconduct.
Respondents understand that they may nor deny the charges or make any statement that
15 inconsistent with the AWC 1n this Statement. This Staternent does not consutute
factoal or legal findings by NASD, nor does it reflect the views of NASD or its staff.

Respondents Smith and Sweeney undersiand that if they are barred or suspended fram
association with any NASD member, they become subject 1o a starutory disqualificanon
as that term is defined in Section 3(2)(39) of the Sccurities Exchunge Act of 1934, as
amended. Accordingly, they may not be associated with any NASD member in any
capacity, including clencal or munisterial functions, during the peniod of the bar or
suspension. (Sce NASD Rule 8310 and IM-8310-1,)
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have read and understand all of the srevisions af this AWC
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C:ml for Respondents

Acgepted by NASD:
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Respondents cerufy that they have read and understand ali of the provisions of thus AWC
and have been given & full opportunity to ask quesuans about it, and that no affer, threat,
inducement, or pramuse of any kind, other than the terms set forth heremn, has been made to
induce them 1o submit it

Date Hersbel F. Smanh, Ir.
Respondent

Cardina) Capima] Maaagement,
Inc.

By:

Name:

Title:

Reviewed by:

Curl F. Schoepypl, Esq.

Counsel for Respondents
Accepred by NASD:
o D oyl /
( g ;
7 %@éﬁ
Date Danicl¥. Stefek, Districe Direcor
Syncd on behalf of the Direcror of
ODA, by dclegated authority
-]
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